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Introduction

Maureen Mulholland

I The trial in history

Five of the contributions to this volume arise from papers delivered at the
Manchester conference on the theme of the trial in history; four chapters,
those of Daniel Klerman, Maureen Mulholland, Anthony Musson and Brian
Pullan, have been added to them. A companion volume, Domestic and
International Trials, 1700-2000, edited by R. A. Melikan, will be published
simultaneously.

In compiling this collection, as in planning the conference, it was neces-
sary to consider several possible approaches. Would the papers be primarily
concerned with the notion of ‘trial’ in the abstract, or would each essay be
on particular kinds of trial, or on individual trials? If the latter, would these be
famous trials or typical examples of a genre? Would they concentrate on pro-
cedure and on the jurisprudence of trial, on social context and background,
on politics, or on trial as ritual, as drama or as symbol?

The approach of the lawyer and legal historian to the subject of trial or
trials will be different from that of the social, political or economic historian;
the lawyer is particularly concerned with the nature of the court or tribunal
conducting the trial, its composition, its constitutional validity, its procedure
and the extent to which it applies substantive principles according to existing
legal rules. For the social and economic historian, the formalities and rituals
of trials are not as important in themselves as for what they reveal of the lives,
the mores, and the circumstances of the participants, in such a way as to
throw light on their society and their era. The prime concern for political
historians will be the politics of trials and their significance in the community
and in the movements of history. Happily, however, the divisions between the
different approaches are not rigid and the legal historian’s discipline is no
longer perceived as divorced from the social, the economic or the political.

This book does not purport to give an exhaustive account of so vast a
subject as ‘The Trial in History’. Rather, it sets out to provide a few illuminating
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Maureen Mulholland

examples of the operation in the past of different legal systems, applied by
differently constituted courts, royal and manorial, secular and ecclesiastical,
which adopted different procedures, adversarial and inquisitorial. Some used
juries and some did not; some looked to accusers, others to informers. The
chapters in this volume discuss the principles which governed both the com-
mon law of England and the Roman and canon law of the Church and of
some of the states of continental Europe. Some are written by scholars who
are, by training, lawyers and members of law faculties and schools, others by
historians interested in the application of the law and the functioning of the
courts in past times. This collection of studies begins with a chapter by a legal
theorist, Joseph Jaconelli. It explores the concept of trial, and particularly
the modern notion of a fair trial, in order to analyse the assumptions which
many readers will make about the nature of legal process. The issues which
it raises are relevant to both volumes, but it has been placed at the beginning
of Volume I as an opening conceptual analysis, against which all the cases
discussed can be measured. Some meet Jaconelli’s criteria for a fair trial and
others do not.

Chapters 2 to 5, ranging from the thirteenth to the seventeenth century,
consider criminal trials and civil litigation conducted in royal, manorial and
Church courts in late medieval and early modern England. They concentrate
on the structure, jurisdiction, functions, and procedures of the courts and
on the roles of the judges of fact and of law, both amateur and professional,
who composed them. By way of contrast, chapters 6 to 9, on the legal history
of continental Europe, shift the emphasis from the judges and jurors to the
prisoners arraigned before the courts, to the victims of prosecution or to the
highly questionable images of them created by their enemies. These later chap-
ters do not ignore the mentality of the judges or the procedures which they
followed; to neglect such things would be to misinterpret the records which
enable historians to reconstruct the lives of ordinary people or to analyse (as
in chapter 6) the charges levelled at famous men. But they focus more sharply
on the character and outlook of the deviants and on their efforts to defend
themselves.

In its widest meaning the word ‘trial’ is synonymous with ‘test’. In the
Judaeo-Christian tradition the trials of believers are part of their relationship
with God; in the Old Testament, Abraham, Job and the prophets suffered ‘trials’
which tested their faith and the same tradition is evident throughout Chris-
tian theology, especially in relation to suffering and ultimately to martyrdom.
This meaning is still common in the expressions ‘These things are sent to try
us’ or in the phrase ‘trials and tribulations’. We commonly speak of ‘trials’ in
the sense of tests conducted to determine the quality of something,' to discover
the effectiveness of medicines, the mettle of athletes or the fitness of products
or machinery. However, in this volume, the term ‘trial’ is used in its forensic
sense, which, in addition to involving a test of an issue, implies a procedure or
ritual to try that issue in a forum whose authority and validity are accepted as
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Introduction

binding by the community subject to its jurisdiction. Both these meanings of
trial — the test and the forensic ritual — were combined in trial by ordeal,
including trial by corsned,? where the subject of the trial underwent a test and
the outcome was deemed to be decided by divine intervention. Trial by com-
bat was merely a different form of trial by ordeal, since the protagonists were
subjected to a test of military skills, but judgment was likewise deemed to go,
by divine intervention, to the victor. Although these ordeals were tests, they
can legitimately be described as trials within the meaning of this collection
since they took place in a forensic context, albeit a religious one, and they
were conducted by representatives of authority whose jurisdiction was ac-
cepted by the participants, and whose definitive decision or judgment would
be accepted as binding by them and by the society in which they functioned.?

One of the most striking features of medieval and early modern society was
the widespread influence and consciousness of law.* Far from being a lawless
society, medieval and early modern Europe was interwoven with a complex
web of legal systems. The villein on the manor, the tradesman in the village,
the feudal lord and the city merchant all inhabited a world governed by a
number of different judicial systems. Throughout Christendom the jurisdic-
tion of the Church was acknowledged overall, though this did not prevent
constant battles between the ecclesiastical and secular courts, just as there
were conflicts between the Church and European secular rulers, such as the
great conflicts between the papacy and the holy Roman emperors and, in
England, between Henry Il and Thomas Becket. All classes were subject to the
jurisdiction of the Church courts. Their authority extended not only to mat-
ters of discipline in faith and morals (including questions of heresy, validity of
marriage, legitimacy and succession) but also to litigation between parties in
complaints such as slander or breach of faith.

In England, the villein was also subject to the law and courts of the manor
and to the king’s justice, administered by the sheriff and later by the justices of
the peace, or by the justices of oyer, terminer and gaol delivery. When he had
a claim relating to land he was denied the protection of the common law but
could seek the justice of the manor or, in some cases, the Church. The feudal
lord could seek the justice of the king, and was also subject, at least in theory,
to the criminal law and to Parliament, as well as to the jurisdiction of the
Church. The tradesman and the merchant in England might find themselves
arraigned before the court of the manor or the sheriff, and later the justices of
the peace or the assizes, and might also be charged before the Church court
with a moral transgression such as adultery or dishonesty. If such a person
had a complaint he might pursue a claim for trespass, debt or defamation in
the court of the manor, the church or the common law. In addition mer-
chants and traders could bring their actions in a court of pie powder,’ a court
attached to a fair or market, or to a court of a port, such as the Tolzey Court of
Bristol — one of a network of special commercial courts, much favoured by the
mercantile community throughout Europe.

3



Maureen Mulholland

It was not only the Church courts which presumed to censure and to pun-
ish moral offences. All the courts of the period claimed jurisdiction over moral
conduct — from the English manorial courts to the courts of great cities and
states, such as those of Venice and Geneva, described in chapters 7 to 9 of this
volume. In considering the relationship between law and morality, medieval
and early modern courts were not affected by the dualism which now informs
the legal systems of most countries with liberal democracies. The famous
debate between Professor H. L. A. Hart® and Lord Devlin” in the 1960s on the
division between law and morals would no doubt have seemed strange to
medieval man and woman. At all levels of society, public order and State
security were closely linked with Christian morality and religious orthodoxy.
All the cases discussed in chapters 6 to 9 involve scandalous behaviour:
heresy or the suspicion thereof; gross immorality; blatant defiance of ecclesi-
astical discipline; violations of sacred space or ventures into unholy space at
inappropriate times; disrespect for Lent, the season par excellence when sins
should be purged by self-denial and not compounded by self-indulgence. Some
of them demonstrate how fine the distinction could be between scandalous
conduct and heresy, especially where the transgressions were committed by
people of great prominence who enjoyed the power to mislead by bad example
(chapter 6). Should a state tolerate blasphemy, heresy, gambling, sodomy or
laxity in nunneries it would risk incurring the wrath of God, which might
well be expressed through visitations of plague, harvest failure or military
defeat. Hence the prosecution of such excesses became a matter of protecting
public safety, as well as a concern of the Church and its courts. The trial
of Laura Querini, described by Mary Laven in chapter 8, demonstrates the
powerful connection between the courts of the Venetian State and the Church
— she is tried under canon law but her lover, if apprehended, would be tried
in the courts of the State for his offence of breaking into a convent. The
inquisitorial proceedings against Giorgio Moreto, described by Brian Pullan in
chapter 9, show the Venetian State supporting the rules of the Church and
enforcing morality as part of its carefully balanced relationship with the power
of the Church.

The manorial courts, both seignoral and franchise courts, punished con-
duct which we would now consider purely moral offences — adultery, forn-
ication, cheating, breaking faith — all of which were regarded as appropriate
for manorial justice® as well as for the courts of the Church. Inevitably the
overlapping of jurisdictions had consequences which were on occasions used
by litigants and defendants to their own advantage. A merchant, denied
a remedy under common law for breach of contract, might seek the aid of
the Church courts for breach of faith or that of the mercantile court, where
customs of merchants might give him a remedy. In criminal trials, choice of
forum might work to the advantage of an accused person, the classic example
being the use of benefit of clergy to obtain the milder punishments of ecclesi-
astical courts. Laura Querini’s case also illustrates a division of jurisdiction
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Introduction

according to the status of the parties; she was subject to the courts of the
Church, her lover to the law of the Venetian State, and her wholehearted
acceptance of guilt for their behaviour may perhaps have been more fulsome
since her punishment would be milder than his.

There were, of course, conflicts of jurisdiction between the courts of Church
and State and of Church and manor.° These conflicts were expressed in Eng-
land in the statutes of praemunire and in disputes over jurisdiction between
the common law courts and the courts of the Church — in defamation or in
contract, and in the long running rivalry between common law and Chan-
cery over injunctions and prohibitions. At a humbler level, the manorial courts,
too, were jealous of their jurisdiction and punished those who sought justice
from the wrong feudal lord or from the Church courts.!® These conflicts seem
to have been political rather than philosophical. The common law courts
guarded their exclusive jurisdiction over freehold land and denied other courts
the right to impose a death sentence. They also bitterly resented the claims of
the Church courts, the mercantile courts and the court of Chancery to give
remedies — especially damages — to those who sought the justice of those
courts rather than of the common law, particularly where the Church courts
gave remedies in cases where the common law did not. Indignation at juris-
dictional conflict proceeded from the judges and officials of a court rather
than from the individuals in dispute. For them, jurisdictional boundaries were
unimportant compared with accessibility and effectiveness of the remedy
sought. It would be too simplistic to suggest that the only motive for judges
jealously guarding their jurisdiction was financial, but it must at least have
been a part of the common lawyers’ motivation.

II The nature, structure and systems of trial

Trial was described by Chief Justice Coke in the seventeenth century as
‘the finding out by due examination of the truth of the point in issue or the
question between the parties whereupon judgment may be given'.!! As
Jaconelli indicates in chapter 1, the popular concept of trial is the crim-
inal trial. The greatest human interest is inevitably attracted by trials where
the outcome will put the person on trial in jeopardy — possibly suffering loss
of life or other grave penalty — and this will include trials of individuals for
breaches of religious laws, where the penalty may range from penance to
excommunication or death. But any analysis of trial must also include civil
cases where the protagonists face each other before the court and the aphor-
ism that ‘law is the reconciliation of conflicting interests’ is seen most clearly.
This book refers, not only to criminal trials, but also to trials for religious
offences and to civil litigation. This includes pleas of debt, trespass, slander
and disputes over land heard in the manorial courts; claims of breach of faith,
defamation and testamentary disputes in the Courts of the Church; and lit-
igation between subjects in the common law courts at Westminster and on

5
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circuit. The term ‘civil litigation’ may be anachronistic, but these cases are all
examples of disputes between individuals and are therefore arguably within
the term.

Rationality

The first requirement of a fair trial analysed by Joseph Jaconelli is rationality,
both of procedure and of content. The outcome should be judgment accord-
ing to law in the broad sense. Different tribunals may interpret this in dif-
ferent ways. In the common law the rules of procedure and of evidence have
developed with the aim of ensuring a fair trial and striking an appropriate
balance between the interests, in the criminal courts, of State and suspect and,
in civil cases, between contesting parties. There has been particular emphasis
on this even-handedness in the common law, in which, even from its early
days, the judge’s role was that of a presiding umpire between two sides, esp-
ecially in civil cases. Examples of rules of evidence developed over the centuries
by the English criminal law to achieve this balance were the hearsay rule, the
rule against self incrimination, the refusal to allow the prosecution to produce
evidence of past convictions and the insistence that the burden of proof lies
on the prosecution to establish guilt in criminal cases. Whether a trial takes
place in a common law or civil law jurisdiction, a proper trial must always be
directed to a judgment in the light of legal rules and principles, not made
capriciously or merely to serve a particular purpose. The ‘show trial’ is con-
spicuously lacking in this requirement.'? As Jeffrey Denton demonstrates in
chapter 6, the threatened trial of Pope Boniface would have been a classic
‘show trial’, had it taken place.

In other trials, however, the judges and their advisers respected the stand-
ards of proof demanded by Roman and canon law. As William Naphy explains
(chapter 7), Genevan courts considered it improper to convict an accused
person, at least of a capital offence, unless two believable eyewitnesses testi-
fied to a criminal act or unless the accused person confessed to it. Confession
became the queen of proofs in a legal system which protected the accused
against condemnation on the strength of circumstantial evidence and allowed
little discretion to amateur judges. To apply torture to obtain a confession
might be a legitimate move, but only if certain conditions were met: there
must be signposts (indicia) pointing to the guilt of the accused persons and
amounting to partial proof thereof, or the accused must be changing their
stories or contradicting themselves. As Naphy shows, ‘not proven’ verdicts
delivered in cases of serious crime might allow accused persons to escape
judgment of death, but not to avoid the severe penalty of exile meted out to
those who had incurred deep suspicion but had not been formally convicted
according to law.

Throughout this book questions arise about the significance in trials of
amateur and professional, lay and ecclesiastical judges and of the role of other
professional lawyers and lay people in the proceedings. The essays in this
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collection by Klerman, Mulholland, and Musson (chapters 2 to 4), are con-
cerned with trials in medieval and early modern England and reveal that one
of the notable features of English justice, then as now, was the continuous
importance of lay participation in the judicial process. Indeed, even at the
present day, trial in the English magistrates’ court is trial by lay people, albeit
with a legally qualified clerk to guide them, and many tribunals which in
practice conduct trials, such as employment or disciplinary tribunals, have on
their decision-making body some non-legal personnel. The chapters on late
medieval English courts, whether of common law or of the manor, and even
the courts of the Church in post-Reformation England,*® reveal the importance
of non-lawyers in their proceedings.

On the face of it, the judicial benches of Venetian secular courts, including
that of the Provveditori sopra Monasteri (chapter 8), were entirely occupied
by elected lay judges of noble rank who had no legal training and judged
solely by equity. Critics of Venice sometimes represented her judges as hope-
lessly gullible and easily swayed by the rhetoric of vociferous and none-too-
scrupulous advocates (one thinks of Voltore in Ben Jonson’s Venetian play
Volpone, whose ‘soul moves in his fee’. ‘This fellow’, as his victim complains,
‘For six sols more, would plead against his Maker.’).* Unlike the English jurors
of Daniel Klerman'’s chapter, Venetian judges reputedly never undertook their
own inquiries or did homework of any kind, but relied entirely on evidence
presented in court and argued about by advocates.'® It should be said, however,
that as a sub-commission of the Council of Ten, Venice's most powerful mag-
istracy, the Provveditori sopra Monasteri consisted of senior and experienced
magistrates who were unlikely to be ill-educated time-servers.

Another feature of late medieval and early modern English law was the
development of the legal profession which, having been a purely clerical group
in the formative years of the common law, gradually became a secular elite.
This elite had its own identity, separated from clerical judges and lay part-
icipants by training and tradition — a development particularly fostered in the
Inns of Court. Anthony Musson discusses this progress from amateurism to
professionalism especially in the judiciary. The same trend can be seen in
chapter 4 (Maureen Mulholland), which notes the central role of lay people in
the administration of manorial justice, but also points out that the important
office of steward had become the preserve of lawyers by the fourteenth cen-
tury and that the power of the steward was then increased at the expense of
the jury.

The development of the common law was profoundly influenced by the
emergence of the legal profession, trained in the common law tradition in the
Inns of Court and skilled in oral argument and in the extraordinary technic-
alities which developed around the forms of action. One important feature of
the English system, however, was that in the formative years of the common
law, the use of advocates was limited almost entirely to civil litigation and
was virtually absent from criminal trials. Indeed the typical criminal trial in
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the common law was for centuries extremely harsh on the accused, who was
not allowed counsel in felony cases until 1837.'°

Inquisitorial procedures, on the other hand, at least in ecclesiastical courts,
did not preclude the retention of advocates for the prosecution and for the
defence. Professional advocates, however, played little part in the trials dis-
cussed in the later chapters of this volume. Instead, the persons on trial seem
to be raising certain defences (or pleading mitigation) on their own account,
but in a manner which suggests that they received some coaching outside
the court room. William Naphy shows how the amateur criminal judges of
Geneva were advised by a trained lawyer. In the Venetian courts, the clerks
might claim to be mere executors of the orders of their superiors, or mere civil
servants with no will of their own, but it was they who ran many of Venice's
law courts, often interrogating witnesses and drawing up the record of the
proceedings.'” The tribunal of the Roman Inquisition in Venice, described by
Brian Pullan in chapter 9, consisted of both amateur and professional judges
who were present at the formal interrogation of witnesses on which the legal
process depended.

The importance of the jury in the English courts provides a striking ex-
ample of lay participation in the trial process. The grand jury, descended from
the jury of presentment, was a fundamental aspect of communal respons-
ibility for law and order in medieval England.!® After the Lateran Council in
1215 had forbidden the clergy to participate in the ordeal, the English trial
jury — the ‘petty jury’ — developed to become all-important in deciding issues
of fact in the courts of the common law," and its importance was to last until
the present day in criminal cases. In civil cases it was to last until the twentieth
century and still survives in a few cases, such as defamation actions. The
concept of trial by a band of neighbours, whose local origin was reflected in
the phrase ‘to put oneself upon the country’,”” has been seminal in developing
the Anglo-American common law trial, in which questions of fact and ques-
tions of law are analysed and separated for the jury, which has the final say in
decisions of fact. It must be remembered that, despite its status as the great
institution of Anglo-American law, there was another side to jury trial. It has
been a proud boast of English common lawyers that torture was never part of
its trial procedure, but the imposition of the barbaric procedure of the peine
forte et dure to compel a defendant in a criminal trial either to accept trial by
jury or to be pressed to death?! can hardly be characterised by any other term.
However, once that barbaric procedure became obsolete, the jury gradually
achieved its status as a precious jewel of the common law?*? and became one
of its most marked features. This body of neighbours which was ultimately to
become the final deciding body in trials, became the backbone of the com-
mon law trial, civil as well as criminal, and is still regarded with sentimental
affection by common lawyers all over the world. In England and Wales there
has been a diminution in its use, especially in civil cases where it is limited to
very few causes of action. Even in criminal cases its use is diminishing, but it
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survives and flourishes in the USA in both civil and criminal trials, as does the
‘grand jury’ descended from the jury of presentment.

Much has traditionally been made of the fundamental differences between
the common law and the civil law, procedurally and substantively. In English
jurisprudence, the term ‘civil law’ is used in two senses. When contrasted with
‘common law’, it is used to denote legal systems based on Roman law or
within the Roman law tradition, including most of those in continental Europe
(civil law is also a marked feature of the Scottish legal system).>* The second
meaning, common to most (if not all) legal systems, contrasts ‘civil’ with
criminal law and procedure. Criminal law is concerned with offences against
society, punishable by that society if guilt is established. Civil law is concerned
with all other proceedings, especially those between individuals. The great
division of trial procedures is between the adversarial mode, beloved of the
common law, and the inquisitorial mode, employed in the courts of civil law
jurisdictions** (including the ecclesiastical courts administering canon law).
A historical examination of trials is a reminder that, in their origins, the com-
mon law and the civil law were both concerned with the finding of fact by the
court. In seeking to discover and reveal the true facts, English law, in the
king’s courts, later the common law courts, and in the manorial courts, chose
to use the inquest (jury), whose very name, inquisitio, reminds us that its
function was to investigate and to reveal the true facts for the court to enable
it to decide.?” Both methods of trial are devoted to discovering the true facts
so as to come to a just judgment. Perhaps the historical division between the
two procedures has been exaggerated. Anthony Musson, in his chapter on
the common law judges, demonstrates that they sometimes acted in an inquisit-
orial manner, and Daniel Klerman argues that common law juries conducted
their own inquiries into the relevant facts of the case. Maureen Mulholland
also shows that some of the proceedings in the manorial courts, especially the
courts leet, gave to the steward what was in effect an inquisitorial role.

In both systems, common law and civil law, an important role was played
by persons who were informers or accusers. In the common law, there were
three ways in which a suspected criminal might be brought to trial — first, by
appeal, where the person offended complained of the offence and challenged
the offender before the court; secondly, by indictment; and thirdly, by informa-
tion from ‘approvers’ or from informers, a system strengthened up to the
nineteenth century by statutory payments for information. In the continental
trials a similar role was played by delators — informers who denounce rather
than accuse. Very often the delators, who were frequently protected by anony-
mity, were not themselves the victims of the alleged crime, although they
might profess to be scandalised by it. If they were acting properly and not
maliciously they were regarded as relieving their own consciences by passing
to the court information which might be of interest to the judges as guardians
of public order, Christian morality, religious orthodoxy and ecclesiastical
discipline. The decision to proceed lay with the court. As J. H. Langbein has
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put it, the vital characteristic of inquisitorial procedure was ‘officialization of
all the important phases except initiation’, ‘the duty of governmental organs
to conduct the entire proceedings ex officio, by virtue of office’.?®

The English or American common lawyer, accustomed to the adversarial
system of conducting proceedings, has tended to assume that this is the best
method of trial, but there is an equally powerful argument to be made for
an inquisitorial system,?” where it is perhaps easier to reach the truth. In the
last twenty years there has been an interesting trend towards a critical re-
examination, at least by English lawyers, of the adversarial system of trial,
including that revered common law institution, the jury, and a corresponding
interest on the other side of the channel in varying the inquisitorial system.

Another feature of the Anglo-American common law, which is perhaps
closely related to the adversarial nature of the court, has been the ‘staggering
orality’ of its procedure. This characteristic is well illustrated in the Year Book
trials described by Klerman and Musson and can even be seen in the rolls of
the manorial courts described by Mulholland. This is in marked contrast to
the courts of canon law and the Inquisition, described by Laven and Pullan,
and to the courts of Geneva described by Naphy. In all of these legal systems
the importance of written evidence, and of oral evidence transcribed by a
notary, was much greater. Again, however, the division between the systems
is not as great as it might seem; the oral submissions of the parties in the
courts of the Church, such as those described by Richard Helmholz, were
vitally important.

Inquisitorial process is typically commenced by the gathering of evidence
by or under the direction of an official — an examining magistrate or ‘juge
d’instruction’ — or a panel of judges, who then compile a dossier on which a
court, often a higher court, arrives at a decision or sentence when the oral
stage of the procedure is over. The oral evidence of accused persons and wit-
nesses was nonetheless vitally important in the early stages of the Venetian
trials of Laura Querini and of Giorgio Moreto, and in the courts of Geneva
discussed by William Naphy. In England, although the common law courts
were little affected by written evidence, the courts of the Church as well as
proceedings in the conciliar courts of Chancery, Admiralty and Star Chamber
— whose origins lay in the civil law and which were in their heyday in the
fifteenth and early sixteenth centuries — were predominantly based on written
submissions.

Openness
The second requirement, identified as essential for a proper trial, is publicity
or openness.® Even international conventions and human rights law accept
that a trial may be held in camera for special reasons, such as national secur-
ity, or where the interests of community require a closed trial for the protec-
tion of the vulnerable, but a society which holds all its trials in this form is
rightly stigmatised as failing to apply proper principles of justice. Must a proper
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trial be conducted in a ‘court’? Jaconelli considers the meaning of the term,*’
noting that it is the character of the tribunal and its proceedings, rather than
its physical context, which determine its legitimacy. Thus trials in the past
have been conducted in churches, in manor houses, on the field of battle and
in the open air. However, the setting of an open trial is part of its dramatic
and symbolic importance. The language of the court, the costumes, the for-
malities and especially the ceremonial and language surrounding a trial, em-
phasise the authority of the court and the community in which it sits. This
has a powerful psychological impact on that community as well as on those
who appear before it.>°

Openness is not only a requirement of justice being seen to be done; there
are also many messages and signals given by both sides in a trial, and this
very publicity may be an advantage to the prosecution or to the defendant.
A trial of an individual, or group, for a criminal offence (or, where relevant,
a religious one) signals to the community that the person before the court is
charged with offending against society’s norms and that the community will
enforce those norms — with sanctions if necessary. Thus the whole ritual is
designed to have a deterrent effect, but the defence may also use the trial to
draw attention to a cause, a personal passion or an aspect of the law which is
unsafe or unjust. Some of the great orations in history have been of this kind.*!
In Mary Laven's chapter, Laura Querini seems to have used her trial under
canon law as an occasion for her apologia and to express her true feelings
about the life of an early modern nun. This would, no doubt, have its effect,
but would not have been widely circulated except among Church officials.

The courts described in chapters 7 to 9 indulged in various degrees of
secrecy designed to conceal the full extent of scandal and to protect witnesses
and informers. When promulgating sentences, the Genevan and Venetian
magistrates showed some reluctance to reveal full details of the crimes com-
mitted. In Venice the commissioners in charge of convents (chapter 8) were
authorised to publish in two prominent places the sentences pronounced on
offenders who had illicitly entered the cloisters of Venetian nunneries. In the
words of a decree of 1584, ‘they shall say in general terms that [these persons
were condemned] for infringing the laws about visiting female religious, but
they are not to name the convent concerned (dicendo in general per haver
contrafatto alle leggi in visitar Monache senza nominar il Monasterio)'.>* The tran-
script of the trial of Giorgio Moreto indicates not only that the proceedings
were conducted in private and the witnesses sworn not to disclose what had
occurred, but also that the court did not generally examine the witnesses
in the prisoner’s presence, and that he therefore had to rely on what the
interrogating judges chose to tell him. Had his case been more complex and
serious, he would have received a written account of the evidence given against
him, edited in such a way as to conceal the identity of the witnesses. This
procedure was intended to protect informers and hostile witnesses against
retaliation by the prisoners or by their friends, families and supporters, and
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was justified by the conviction that unless it provided such safeguards the court
would never arrive at the truth about a matter so threatening as heresy.*?

Bias

The third requirement, and in many ways the most basic to the concept of
a proper trial, is the principle that there must be no bias in the tribunal which
decides the issue. Freedom from bias is an essential characteristic of the judi-
cial function.** The exception to this view of that function is that of the judge
in a totalitarian state, such as Stalin’s Russia or Hitler's Germany, where the
role of the judge consisted of supporting and applying the political ideology of
the State, an objective which ranked higher than the disinterested application
of the law or the protection of the individual’s rights. The most blatant and
obvious form of bias is corruption, which is repugnant to all legal traditions,
lay and religious. The figure of the corrupt judge is a classic figure of contempt
and dislike, in the Bible and in literature.?

The prevention of other forms of bias in judges is less straightforward.
The question ‘what is bias?’ in the context of the courts is not easy to answer.
Applying the principle ‘no one to be judge in his own cause (nemo iudex in
causa sua)’, the English courts have decided that two kinds of bias are objec-
tionable. Venality and the taking of bribes clearly invalidate the proceedings,
as does evidence of a financial bias in the judge. Thus in Dimes v. Grand Junc-
tion Canal Company *° the fact that the judge, Lord Chancellor Cottenham, had
shares in the Canal Company (unknown to himself), made his judgment
insupportable. The least financial bias disqualifies a judge.

In the case of non-pecuniary bias the courts have developed a stricter test:
if actual bias cannot be shown, was there a real likelihood of bias? If it would
appear to a reasonable onlooker that there was, or might be, bias, then the
decision can be attacked by way of judicial review. Justice must not only be
done but must be seen to be done. The example of Lord Hoffman in the Pinochet
case was a reminder of the strictness with which this rule may be interpreted
today.

Although the grosser forms of prejudice can be easily perceived, what about
inherent views derived from the judge's own background and experience?*”
In the trials considered in this volume there are several cases in which the
judges’ independence might be suspect. In the courts of the State of Venice the
same judges seem to act as examining magistrates and as sentencing judges.
The Venetian lay judges who took part in the trials of Laura Querini and
Giorgio Moreto were not members of an independent judiciary, appointed for
life, but representatives of the Council of Ten, Venice's supreme committee of
public safety, and served only short terms in office. The manorial stewards in
the manorial courts discussed in chapter 4, were not in any formal sense
‘independent’ of the manorial lord and it is perhaps surprising that so little
open partiality is evident in the rolls. The judges of the common law courts
(chapter 2), had a reasonably good reputation for impartiality, but it was not
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until 1701 that English judges achieved constitutional independence from
the executive under the Act of Settlement. This provided that judges should
henceforth hold office during good behaviour (quamdiu se bene gesserint) sub-
ject to a power of removal by the Crown on an address by both Houses of
Parliament. The Act also stated that their salaries were to be fixed.

There can surely be no society in history which has avoided the effects of
bias entirely — whether the grosser form of corruption or the subtler prejudice
of mind, background and philosophy — and this must have been true of the
medieval and early modern period. *® Although there will undoubtedly have
been prejudice and corruption at times in all the courts examined in this
volume, there remained at least an aspiration to apply justice in an even
handed manner (see the remarks on the judicial oath in chapter 2). However,
this aspiration was hardly realised, especially in the early criminal law.** The
reader must judge the extent to which the trials under examination here
passed this test.

One of the considerations which affect the fairness of trial is the ever present
influence of politics in both the micro and the macro sense. Examples of what
must be seen as political were the trials in Tudor England of Thomas More,
Anne Boleyn, the proceedings concerning the marriage of Henry VIII to
Catherine of Aragon, and later the trials of Charles I and of the Seven Bishops.
Political influence is seen at its most blatant in Jeffrey Denton’s chapter where
the preparations for the trial of Pope Boniface were primarily influenced by
the tensions between the papacy and the French Crown, and between
Boniface’s own family and the rival Colonna clan. However, politics in the
broad sense of the term are also evident in several of the other chapters. The
trials of Giorgio Moreto and of Laura Querini were influenced by the politics of
the Venetian State and its ongoing and highly charged relationship with the
power of the Church. Trials in the medieval manorial courts were also imbued
with political significance; the relationship between lords and their vassals
was played out in the courts of the manor, as the late-medieval manor be-
came a hotbed of social unrest and, in some places, a catalyst in the forging of
new social relationships. In a broad sense all law and all legal proceedings can
be regarded as political expressions, in that they consciously, or unconsciously,
reflect the social and economic policies of the society in which they operate. If
that society is based on (and closely linked with) a religious creed or view, then
that will be expressed in its courts. Thus trials in the courts of seventeenth-
century Geneva, discussed by William Naphy, were inevitably expressions of
the character and moral climate of Calvinist Geneva.

Records
The accounts of the varied trials discussed in this volume depend on the records
of the courts’ proceedings. There are considerable variations in the fullness of
these records, which reflect to some extent the differences between the two
great legal traditions of the common law and the civil or Roman law. The
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manorial rolls, which are the sources of research on manorial justice, are
plentiful and, with the ‘courtkeeper’s guides’ published for the guidance of
manorial stewards, provide a vivid picture of trials in the manorial courts.
There is plenty of human interest but little detail about the way in which the
courts elected their juries or reached their decisions. The records of the com-
mon law courts — which provide the sources for the chapters by Anthony
Musson and Daniel Klerman — have immediacy, clarity and human interest,
but complete accounts of trials are elusive. Even the Year Books, which date
from the reign of Edward I, are not ‘law reports’ but rather sketches and notes
of aspects of trials which interested the writer, for educational or reference
purposes. The civilian tradition, with its emphasis on written proceedings and
records, which applied both to the Church courts and the courts of secular
states, provides a more accurate record, though here the record may conceal
— as well as reveal — motivation, political influences from Church and State,
and human instincts which are recognisable in any century.

Some chapters in this volume raise questions about the extent to which
historians can use trial records to construct biographies of the people inves-
tigated, or to compose narratives of events which throw light on hidden
ways of life. Or is the vision of the courts so distorted, their preoccupations so
narrow, the conduct of judges so intimidating, that the transcripts can only
provide evidence of the way in which courts conducted their business? Much
depends on the amplitude of the records. Legal systems which depend heavily
on the composition of dossiers are at an advantage over those which do not.
So are systems which take a generous attitude to the kind of evidence they
will admit or at least record, and are not too hostile to hearsay. As the elderly
narrator says in Martin Armstrong’s story ‘Sombrero’, ‘to my mind the plain,
unadorned report of this Court Martial [published in The Sporting Magazine for
1810], with all it implies of human suffering and inhuman cruelty, recording
the very words — almost, it seems, the very intonations — of men dead and
gone these hundred years, is more moving, infinitely more moving, than the
finest fiction ever penned’. * This story itself shows how much imaginative
interpretation, how much reconstruction of events and situations outside the
court room, may be needed for the purpose of fleshing out the spare, dry
narrative of the court’s proceedings; writers of fiction enjoy far more licence
than do historians. Arguments for and against the use of trial records to pro-
vide narratives are well described by Mary Laven (chapter 8). The transcript
of Giorgio Moreto’s trial, which provides an appendix to this book, may per-
mit readers to try their own hands at interpreting the evidence. It may enable
them to hear the voices of prisoners and witnesses, even if the judges gener-
ally hide behind the impersonal bureaucratic language and no one can tell
who is asking the questions.

This volume, then, provides a few telling episodes from the history of the
trial, like fragments from a grand narrative which has yet to be written, and
these range from the high Middle Ages to the early modern centuries. The
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companion volume carries the story from the late eighteenth to the late twen-
tieth century. It likewise asks how the trial functions, and examines the legal
principles, scientific knowledge, societal norms and political practice, that
contribute to the judicial process. Several chapters of the later volume are con-
cerned with the trial in the context of the military conflicts of the twentieth
century and have common grounding in the modern experience of war.
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What is a trial?

Joseph Jaconelli

I Three questions

To pose the question, ‘What is a trial?’, is to invite an answer which aims to
transcend particular times, places and cultures. It is to suggest that, stripped
of the rules that are peculiar to particular legal systems, those processes that
are properly called ‘trials’ contain some inner essence. It is to claim that the
proceedings against Socrates under Athenian law in 399 Bc and those brought
against Jesus in AD 30 under Jewish and Roman legal procedures have features
in common with the televised ordeal of O. J. Simpson in a Los Angeles court-
room two thousand years later.

‘What is a trial?’ is a question that has seldom engaged the interest of
lawyers. Yet the concept of a trial is central to some of the most fundamental
ideas about human rights. Imprisonment, or internment, without trial is
regarded as abhorrent and capable of being justified only by the most pressing
needs of wartime or national emergency. If a person is to be deprived of his
liberty, it is widely felt, this should occur only as the result of a more open and
formal process than the exercise of the discretion of a government official.
Indeed, the use of the term ‘trial’ in human rights charters, particularly
in those international documents to which a number of nations subscribe,
raises the possibility of exploring the essence of the institution across a variety
of cultures. These charters typically guarantee such rights as those to a speedy
trial,! a fair trial,? a public trial,’ trial by jury,* or (to quote from chapter 29
of Magna Carta) a trial conducted according to the judgment of one’s peers.’
The guarantees may be listed singly, or in combination (as, for example, with
the United States Sixth Amendment’s assurance of ‘the right to a speedy and
public trial’). In each case, however, it is the adjective (speedy, fair, public)
or adjectival phrase (by jury, according to the judgment of one’s peers) that
bears the brunt of interpretative dispute. In regard to some of the qualify-
ing words it is inevitably so. It would, for example, be difficult to envisage a
verdict-producing process which, though qualifying as ‘fair’, did not amount
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to a ‘trial’. In other cases, however, there is no necessary link between the
adjective and the concept of a ‘trial’. This is implicit in the comment on the
guarantees of the Sixth Amendment by the US Supreme Court in Estes
v. Texas:*

Significantly, in the Sixth Amendment the words ‘speedy and public’ qualify the
term trial and the rest of the Amendment defines the specific protections the
accused is to have at his trial. Thus, the Sixth Amendment, by its own terms,
not only requires that the accused have certain specific rights but also that he
enjoy them at a trial . ..”

In another respect, also, the concept of a ‘trial” occupies a central position
in human rights charters. Some provisions of these documents, without using
the word, implicitly assume the existence of the trial process. One example is
the frequently encountered ban on retrospective criminal laws.® Such laws,
unless they are brought to bear in the trial of particular individuals, scarcely
embody the mischief with which they are traditionally associated. The rule
against double jeopardy’ presupposes the holding of an earlier trial. The pro-
hibition of ‘excessive bail''® assumes a pre-trial period, and that of ‘cruel and
unusual punishments’!! limits the range of sanctions that may be inflicted on
the convicted accused.'* Other guarantees — for example, the right to cross-
examine hostile witnesses, or the right to the assistance of counsel*® — are
fully intelligible only within the trial setting.

If the question of what is a trial appears not to have occasioned much
controversy, two related questions — What is a ‘court’? What is a ‘judicial’
function? — have engaged the attention of legal writers.

The first of these issues has been the subject of historical analysis.'* The
concept of a ‘court’, which originally was not confined to that of a court of
law," now reflects a number of ideas associated with the administration
of justice: as a physical location (the Royal Courts of Justice situated in
the Strand); as an entity that exists for the purpose of transacting business
(“The court is now adjourned’); as an entity that has a continuous existence
(in the description of persons as ‘officers of the court’); or as the personifica-
tion of the judges who sit in it (‘This court takes a dim view of your con-
duct’).!® The unspoken assumption that courts form part of the machinery of
the state scarcely required emphasis at a time when judicial authority was
not fully differentiated from legislative authority and the administration of
affairs in general.!”

Once that process of differentiation started to occur, the question, ‘What
is a judicial function?’, began to attract a substantial amount of attention.
There have been many reasons why this should be so. Those written con-
stitutions that embody the idea of the separation of powers must perforce
have some understanding of what is the occasion of the exercise of ‘judicial’
power, in contrast to that of a ‘legislative’ or ‘administrative’ power. At the
sub-constitutional level, there are various privileges associated with judicial
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functions. Those charged with their exercise might be exempted from civil
liability for actions taken in the course of performing them. Or those who
report the proceedings of a judicial body — typically the media — may enjoy
immunities from forms of liability (e.g. defamation, contempt of court) that
would otherwise attach to their publications. Sometimes, by contrast, there
are more exacting procedural standards demanded of bodies that are classi-
fied as judicial: in particular, the duty to observe the standards of natural
justice. Indeed, the rules of natural justice themselves embody in rudimentary
form the standards that would be expected of any court.'® First, the right to a
hearing (audi alteram partem) reflects the idea of effective participation in the
decision-taking process through such means as: attendance at the hearing;
the making of representations; and, if necessary, legal representation. Secondly,
those who adjudicate on the issue must be free of bias, or even the appearance
of bias, against any of the parties (‘no one to be judge in his own cause’, nemo
iudex in causa sua).

Not all occasions on which ‘judicial’ functions are exercised may properly
be described as trials. Nevertheless, an analysis of what constitutes a judicial
function will form a convenient starting point. A leading work on administrat-
ive law propounds three guidelines.’

First, the exercise of a judicial function ends in the making of an order that
has conclusive effect. That, in itself, is not particularly helpful, but it does
draw attention to the fact that the result of legal proceedings is not, as a
general rule, subject to confirmation by a person or body outside the court.
Certainly, the outcome may be subject to appeal to another body that is charged
with judicial tasks. Once the processes of appeal are exhausted, however, there
is usually some procedural bar to relitigating them, expressed in such legal
doctrines as the rule against double jeopardy. This does not, of course, pre-
clude discussion at large as to whether the correct result was reached — a
question on which, in the more controversial cases, there may be vigorous
debate down the years.

Secondly, does the body in question possess the trappings and procedures
normally associated with a court? In other words, does it look like a court?
Are matters decided by the body only when they have been initiated by par-
ties? Does the body hold sittings? Does it do so in public? Can an adverse
ruling result in the imposition of sanctions?

Thirdly, does the body resolve disputed questions of law and issues of
fact? In particular, the applicable legal rules must exist prior to the facts of
the dispute that give rise to the need for adjudication. This element reflects the
central role of courts as institutions essential to the rule of law, forming the
link between general legal norms and their application to the resolution of
particular disputes.

However, the questions, ‘What is a court?” and ‘What is a judicial func-
tion?’, are both wider and narrower than the central concern of this chapter:
‘What is a trial?’
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They are too wide because, in the first place, ordinary language usage
appears to restrict the word ‘trials’ to hearings at first instance. That is, the
term does not appear apposite to cover the appellate stages of proceedings,
even though these are undoubtedly judicial in nature and are conducted in
institutions that are clearly recognisable as courts. Hence the distinction com-
monly drawn between ‘trial courts’ and ‘appellate courts’. In other words, the
resolution of contested issues of fact appears to be essential to the concept of a
trial. The questions are too wide in a further respect, in that the natural mean-
ing of the word ‘trial’ is confined to proceedings that are criminal in nature.
The word may be taken, by extension, to include those civil proceedings where
an adverse judgment of the court has catastrophic consequences for an indi-
vidual’s general reputation and standing. Actions for defamation, clearly, are
cases that may be categorised in this way. However, any type of civil case
which, according to the temper of the times, will have such far-reaching con-
sequences may properly be included in the category.”” Prominent examples
from nineteenth-century British history are those marital cases (in particular,
the trial of divorce petitions) which brought great scandal on those whose
conduct was condemned in the proceedings. It was cases of this type which
were responsible for wrecking the political career of Charles Stewart Parnell
in 1890 and, more remarkably still, that of Sir Charles Dilke several years
earlier.?!

At the opposite extreme, the concepts of ‘court’ and ‘judicial function’ are
in certain respects too narrow. For, arguably, they fail to capture processes
that might properly be regarded as ‘trials’ even though they are conducted in
the legislature.

The House of Lords, as the upper house of Parliament, long conducted
proceedings that were recognisable as judicial. Under chapter 29 of Magna
Carta, a peer of the realm could not be tried by commoners but only by his
fellow peers. The privilege, which extended to charges of treason and felony
(but not misdemeanours), was last used in 1935.2* The following year, with
memories still fresh of the difficulties that could have arisen in connection
with the holding of such a trial, initiatives were taken in the House of Lords
to put an end to the privilege. It was not, however, until 1948 that it was
abolished.?

In contrast, it is common to describe as the ‘Trial of Queen Caroline’ the
proceedings brought in 1820 to dissolve Queen Caroline’s marriage to King
George 1V and to deprive her of her title, rights and privileges.** Outwardly
the process was legislative in nature, centring on a ‘Bill of Pains and Pen-
alties’ which incorporated a divorce clause.”> The Bill started in the House
of Lords, and in due course would have proceeded to the House of Commons.
In substance, however, the proceedings could be viewed as judicial. The issue
was whether Queen Caroline, as alleged in the Bill's preamble, had committed
adultery. To this end witnesses were called and examined; counsel were de-
ployed to argue the case on either side; and the event was presided over by the
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Lord Chancellor, Lord Eldon — although (in violation of the normal standards
of judicial impartiality) he spoke and voted in favour of one side in the debate.
The end to the Bill was decidedly political, withdrawn by the Government in
the light of the slender majorities in the Bill's favour in the House of Lords and
with the prospect of intense opposition to it when it reached the Commons.

Further instances of legislative proceedings that bear some of the charac-
teristics of a judicial procedure are provided by Bills of Attainder and, more
topically, by the impeachment process. The latter has twice been deployed,
unsuccessfully, against a president of the USA: against Johnson in 1868, and
Clinton in 1998-99. In both its English and American forms the impeach-
ment procedure bears some of the traits of a trial. In particular, the accusa-
tion is framed by the lower house (the House of Commons, the House of
Representatives) and the matter is tried before the upper house (the House of
Lords, the Senate).?® The provisions of the US Constitution that regulate the
process of impeachment use the terminology of the criminal law. Removal
from office is to take place on ‘impeachment for, and conviction of, treason,
bribery, or other high crimes and misdemeanours’.?” It is also provided that
‘the trial of all crimes, except in cases of impeachment, shall be by jury’.?® In
stark contrast is the provision that no person, whether a president or other-
wise, is to be convicted without ‘the concurrence of two thirds of the members
present’.?” Therefore, although the vocabulary of crime is used in delineating
the process, the requirement of a two-thirds majority (in contrast to the re-
quirement of simple majority or unanimity) reflects the essentially political
nature of impeachment as a means of exercising control over public officials.*®

Bills of Attainder, on the other hand, are expressly forbidden by the US
Constitution, where they are mentioned in the same breath as retrospective
laws.?! In historical terms, attainder referred to the penalties incurred as a
result of conviction for treason or felony, in particular the ‘corruption of blood’
which forbade the inheritance of land down the family line. The American
conception of a Bill of Attainder, however, is of ‘a legislative act which inflicts
punishment without a judicial trial’.>* Yet it is clear from their English origins
that, although some Acts of Attainder were legislative substitutes for what
should have been judicial proceedings, others were enacted after their sub-
jects had been found guilty at an ordinary trial.>*

At the other extreme, there are bodies and proceedings which, although
ostensibly qualifying as ‘courts’ and ‘trials’, have procedures that are so aber-
rant that they come to be regarded as courts and trials in name only. Hence
the use of such terms as ‘kangaroo court’, ‘show trial’ or ‘Star Chamber trial’
to describe travesties of due process.’* In more marginal cases it is possible
to say of a process that it ranks as a trial, albeit one that was ‘unfair’. It is
worth noting, however, that there does not exist a similar critical vocabu-
lary as far as the term ‘judicial function’ is concerned. If a function does not
merit the title ‘judicial’, it is simply categorised as ‘legislative’ or (more likely)
‘administrative’ in nature.*®
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As might be expected, it is revolutionary situations which provide excel-
lent examples of procedures by reference to which the furthest limits of the
institutions properly described as ‘courts’ or ‘trials’ can be explored. The legal
processes employed by the Soviets are a case in point. In The Gulag Archi-
pelago, Alexander Solzhenitsyn cites one N. V. Krylenko, who described the
aims of the criminal courts that superseded the Tsarist codes. Krylenko is
quoted as making a number of concessions: that a revolutionary tribunal
was ‘not that kind of court [sc. a court that is occupied with questions of guilt
or innocence]’;*® alternatively, that the tribunal was ‘not a court at all’ since
‘a tribunal is an organ of the class struggle of the workers directed against
their enemies’ and must act ‘from the point of view of the interests of the
revolution . . . having in mind the most desirable results for the masses of
workers and peasants.”” There is, in this last remark, a frank recognition that
certain bodies used by the Soviets were not merely informed by conceptions
of law and procedure that were very different from those encountered in
the West. Rather, they possessed no more than the outward appearance of
a court.

Reference was made earlier to the scope afforded by international human
rights documents, especially those to which countries throughout the world
may subscribe and which are not confined to a particular continent, for
exploring the essential characteristics of the trial. The International Covenant
on Civil and Political Rights*® is uniquely placed in this respect for a number
of reasons. It possesses a global compass, it is concerned with the classic liber-
ties of Western political thought (among which trial guarantees figure pro-
minently), and it is endowed with machinery — the Human Rights Committee
— for interpreting the guarantees of the treaty. In the course of checking com-
pliance with the standards of the Covenant, the Human Rights Committee
has had occasion to scrutinise tribunals that exercise special jurisdictions
(styled with names such as ‘Comrades Courts’, ‘State Security Courts’ and
‘Public Security Committees’)* and also ordinary courts where the judges are
required to follow revolutionary ideologies or the approved party line.*

Finally, it is literature which provides the best-known example of the per-
version of procedures into a form scarcely recognisable as legal. Kafka’s
The Trial can be read at one level as a description of the nightmare of being
subject to secret charges, before an unidentified court, with procedures that
one cannot even begin to comprehend. The protagonist of the book, Joseph
K., is executed after a process — perhaps that would be too formal a term to
apply to the disconnected series of events around which the novel is written —
which denies him the most basic information. What is the charge against
him? Who is the accuser? How is K. to defend himself or his lawyer to defend
him? What is the seat and who are the personnel of the court? Certainly, the
vocabulary of law and legal systems is used. There has been an ‘arrest’: there
is an ‘examining magistrate’: a ‘lawyer’ is consulted. Yet the reality falls well
short of even the most extreme conceptions of legality and due process.
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II Three elements

The above observations are preliminary in nature. The central aim of this
section is to discuss three elements to be found in the conduct of trials. It is
first necessary, however, to identify the general features of the trial process.
These can be briefly stated: the accusation; the response to it of the accused;
the interrogation of witnesses; argument, largely oral, on the factual and
legal issues by the opposing sides, whether in person or through the medium
of professional advocates;*' the culmination of the process in the delivery of
judgment of the tribunal; and, if so required, the announcement of the sanc-
tion to be inflicted.

The bodies before which trials are held will usually have general jurisdic-
tion. A tribunal that is specialised in regard to particular categories of person
or types of offence, although suspect in some circumstances, is not in itself
objectionable.*? Military personnel have traditionally been treated apart from
the general courts, and courts-martial can readily be included in the category
of ‘trials’.*> These are to be contrasted with procedures under disciplinary
codes administered by such persons as commanding officers or prison gover-
nors.** Although disciplinary procedures generally will include an opportunity
for the subordinate to give an account of his conduct, and are capable of
culminating in the imposition of sanctions, they are essentially summary in
nature and lack the tripartite tension (prosecution, accused, judge) that is
characteristic of the trial.

There is, in the concept of ‘trial’, a strong undercurrent of the idea of a
contest. The trial is necessitated by the existence of a dispute — one that is
resolved by the application of the law to the facts as authoritatively found and
terminated by one side or the other securing the verdict of the court. The
element of dispute may be removed at the very outset of the proceedings,
because either an unequivocal concession of guilt is made or there is a negoti-
ated admission of guilt on a lesser charge. From a historical point of view this
is of little concern since the famous events of the past that are commonly
referred to as ‘trials’ have involved issues that have been sharply contested
between the opposing sides.

There is considerable variety as far as the structure of courts and the meth-
odology of trials are concerned. Some courts are staffed by professional judges,
others by laymen (or any combination in between). Many judicial officials are
appointed, others are elected. A commonly drawn contrast is that between
the adversarial and the inquisitorial modes of trial. In the former there is an
unstated association of the trial with the conduct of a game or contest, the
judge remaining relatively passive (as befits a referee). It rests on the supposi-
tion that the clash between the opposing parties is more likely than other
methods to produce the truth. In the inquisitorial trial, by contrast, the judge
is more active — a factor which reflects the need for a judicial investigation of
the circumstances in which an alleged crime has been committed. In some
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legal systems the alleged victim, or his family, may be joined in the proceed-
ings (the partie civile) for the purpose of gaining monetary compensation from
the accused. Where this facility is not available, a separate action must be
brought to obtain damages, with the possibility that the two proceedings may
end in contradictory pronouncements as to whether or not a person was
responsible for the act in question.*’

The word ‘trial’ is also deployed in a number of figurative ways. It may be
used to refer to the trial, not of a person, but of an inanimate object. Such, for
example, is the so-called ‘trial of the pyx’ held at least once a year for the
purpose of determining whether coins issued by the Mint have been made in
accordance with the legislative requirements.** A number of procedural steps
are laid down by statute that are evocative of the trial of persons.*” A jury’ is
summoned and sworn; the proceedings are attended by the officers concerned
of the various departments of state; and they conclude with the publication of
a ‘verdict’. All this is metaphorical usage since trials proper would require the
participation in the proceedings, however minimal, of the accused. For that
reason those societies, largely medieval, that staged ‘trials’ of animals must be
accounted as having held trials in a figurative sense only.*®

More generally, the term is used in an extended sense as signifying any
inquiry into an alleged crime that is conducted outside the structured set-
ting of a courtroom and which results in the informal ‘acquittal’ or (more
likely) ‘condemnation’ of an individual by public opinion. The not infrequently
voiced complaint of ‘trial by media’ uses the word in this sense. The Court
of Appeal, for example, once heard an appeal against conviction by a per-
son who had consented to being interviewed on television in connection
with events for which he was eventually charged and convicted of fraud. The
purpose of the interview, the Court of Appeal had no doubt, was to expose
the person as guilty. Although it rejected the appeal, the court condemned
the staging of the interview as wholly improper. ‘Findings’ of guilt (or inno-
cence) would be made by the public on the basis of evidence and argument
in the television studio, where the interviewee did not have the benefit of
counsel or any of the procedural guarantees of a trial proper. ‘Trial by televi-
sion’, the Court of Appeal pronounced, ‘is not to be tolerated in a civilized
society’.*

The phrase ‘trial within a trial™ is used to describe contests within a trial
setting that are concerned with a specific, subsidiary issue: typically, the
admissibility of an item of evidence. The first use of ‘trial’ in the expression
is figurative, denoting a contest directed to that one matter and held in a
different form (usually with the jury excluded) from the main trial event. As
with the trial proper, the result of the ‘trial within a trial” is victory for one
side or the other.

To turn now to the central theme of this section, it is suggested that the
following three elements are to be found in processes that are properly called
trials.

175()
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Internal rationality
In Bridges v. California,®® a case which raised the issue of the legality of out-
spoken comments reported in the press concerning a pending case, the majority
judgment of the US Supreme Court pronounced:

The very word ‘trial’ connotes decisions on the evidence and arguments prop-
erly advanced in open court. Legal trials are not like elections, to be won through
the use of the meeting-hall, the radio, and the newspaper . . .>?

As already noted, the idea of a trial at law — in contrast to ‘trial by the
media’ — implies a process marked by a controlled flow of material to the
judges, on the basis of which they are to reach their verdict. The selection of
that material is to be rationally related to the judgment eventually recorded.’?
In modern times, however, the matching of means to end has been tempered
by restraints that stem from the need to respect other values that are prized
by the legal system. Both the general observation and the qualification to it
require further comment.

The legal systems of the world vary considerably in the rules adopted by
them in allowing or disallowing particular items of evidence. To take only one
example, should the previous convictions of the accused be made available
to the tribunal? Whatever the rules might be on this and other points, the
failure of the trial court to follow them provides grounds for overturning a
conviction. On a rare occasion, however, the verdict is quashed because the
sequence of reasoning, without violating any particular rule of evidence,
defies the basic ground rules of rationality for that system. A striking example
is provided by a modern case in which some members of the jury in a trial for
murder were led to their verdict of guilty as a result of taking soundings of
a ouija board.”*

The rationalistic matching of evidence to the question of the guilt or inno-
cence of the accused is tempered by values associated with the liberty of the
subject. This is a relatively modern phenomenon. It finds its clearest expres-
sion, at the point of drawing inferences from the evidence, in the presumption
that the accused is innocent. More controversially, some legal systems impose
constraints on the methods used in the fact-gathering process, thereby curb-
ing the excesses of the investigating force. They might, for example, disallow
the use at trial of evidence obtained illegally (or improperly) by the police,
even in circumstances where the evidence is undoubtedly related to proof of
the accused’s guilt.

These observations on rationality as an aspect of trials presuppose societies
where there is a sharp differentiation between social norms and legal norms,
and the enforcement of the latter is attended by a distinctive formality. In
some societies there exists no such distinction. Alternatively, the distinction
may exist in large measure, while for the purposes of dealing with less serious
misconduct a more informal court system is used, in which all aspects of a
miscreant’s personality and conduct might be capable of being aired.>’
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Even in the modern Anglo-American trial there exists one focal point at
which considerations extraneous to the strict legal merits of a case are capable
of intruding. This is the long-standing facility available to the jury to return a
verdict of not guilty, even in the face of the clear guilt of the accused on the
legal and factual merits, as a method of protesting against an oppressive law
or its use on the occasion of a particular prosecution.’®

Finally, a general consideration of rationality must devote some space to
trial methods that, by modern lights, are extremely irrational. The medieval
trial by ordeal,’” including trial by battle,’® springs readily to mind. However,
these methods, even if not objectively true, were at least entirely rational
when considered from the perspective of medieval belief systems. The pro-
cesses rested on the belief, then widespread, that there existed a God who could
intervene in human affairs in order to secure a just outcome. The ordeal,
moreover, conferred finality on disputes in situations where the application of
evidence (or, to be more precise, what is today regarded as evidence) was
indeterminate.”

Publicity — trial as spectacle

A further element of the processes known as trials is that, as an almost invari-
able rule, they take place in public. This is sometimes encapsulated in the
cliché: ‘Not only must justice be done, it must also be seen to be done.” The
incidental benefit of this aspect has been the opportunity to record the trial
events for posterity. In this way written accounts have been handed down of
the two most famous trials of antiquity: in the gospels, and in the works,
generally known as The Apology of Socrates, of Plato and Xenophon.®°

What counts as being ‘in public’ varies according to the media of com-
munication available in the epoch in question. In its basic form, the rule
allows for the admission to the trial of casual spectators who have no connec-
tion with the proceedings other than a wish to observe them. With the rise
of the print medium, this was extended to the conferral of special facilities for
the representatives of the press: both in seating specially set aside for them
and in the legal privileges attaching to the publication of their reports. It was
especially important that reports of trial proceedings were privileged against
actions for defamation since they would inevitably result in the dissemination
beyond the courtroom of allegations which were damaging to the reputation
of individuals. Finally, the growth of radio and television networks in the
twentieth century has created the possibility of a global audience for the most
prominent trials.

Among legal theorists, Jeremy Bentham devoted some attention to the ques-
tion of why trials should take place in public. Publicity was seen by Bentham
as a means of keeping the otherwise errant judge up to the mark:

[Publicity] keeps the judge himself, while trying, under trial . .. So many by-
standers as an unrighteous judge (or rather a judge who would otherwise have

27



Joseph Jaconelli

been unrighteous) beholds attending in his court, so many witnesses he sees of
his own unrighteousness.®!

He also saw it as a check on the dishonest witness:

Environed as [the witness] sees himself by a thousand eyes, contradiction, should
he hazard a false tale, will seem ready to rise up in opposition to it from a
thousand mouths.®

That the process was conducted in public, however, was as true of trial by
ordeal as it is of the modern trial based on the testimony of witnesses. It has
been pointed out that, from the perspective of gratifying the crowds in attend-
ance, certain ordeals had the advantage over others.®’ Trial by water yielded
a quick result (as the person subject to the ordeal either sank or did not) as
compared with trial by hot iron (with the three days’ wait for the unbinding
of the hand that had carried the iron, with the resulting dispersal and re-
assembling of the crowd).

Certain phases of the trial have been regarded as not regulated by the
norm of publicity. The Anglo-American jury, in modern times at any rate,
has pondered its verdict under conditions of secrecy — an arrangement that
has never been regarded as violating the requirement of public trial.** Again,
the substantive hearing may be held in secret for reasons that are viewed as
perfectly proper: for example, where evidence impinging on issues of national
security is heard, or where matters relating to children are involved.

So close is the association between the idea of a trial and that of public
access that the trial which takes place behind closed doors is regarded as
fundamentally defective. Secret trials have notoriously been used by tyran-
nical regimes as a means of disposing of their opponents.®® Therefore it is not
surprising that, with the promulgation of charters of human rights from the
eighteenth century onwards, the generally accepted norm that trials were to
be held in public was translated into the idea that the accused possessed a
right to a public trial.*® Departures from the standard of open access are rightly
regarded with suspicion. However, trial proceedings may equally be perverted
by being saturated in publicity, thereby gaining the stigma of a ‘show trial’.®”

Independence

The third element is that of the independence, or autonomy, of the process of
trial, both from government and from any of the parties. It is a point that
appears to overlap with, but is quite distinct from, the element of rationality.

In the light of the association of trials with the exercise of state power, it
should be recognised that complete independence of governmental structures
is impossible. Judges are appointed, paid, and (if the circumstances warrant it)
dismissed, by government.®® Yet, against that background, the idea of judicial
independence exercises a strong hold. Landmark documents, principally the
Act of Settlement 1701, are associated with the securing of that independence.
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Judges are not to be distracted from the internal logic of the trial by the fear
of loss of position or reduction of pay. That the courts are part of, yet separate
from, the institutions of government was reflected early in the seventeenth
century, in Prohibitions del Roy.®® In that leading case King James I was in-
formed that, though he might be present in his court, he could not arrogate
to himself the right to judge any case. Here, again, the theme subsequently
found expression in human rights charters. These documents invariably
require criminal charges to be tried before (to quote the standard phrase) ‘an
independent and impartial tribunal’.”® The requirement of independence from
government creates particular problems in those situations in the aftermath
of war where the vanquished are tried by the victors. A case in point is the
‘trial’ of Charles I in 1649 by a court consisting of Members of Parliament
that had been brought into existence specifically for the purpose of trying the
king.”!

Not only must the process be independent of government, it must also be
(and, under a more stringent test, be seen to be) independent of the parties
themselves. There are cases where the connection between a party and one of
the personnel trying the issue is sufficiently strong to raise doubts as to whether
the judgment of the latter has been diverted from the evidence and argument
presented in court. The issue of natural justice raised here (nemo iudex in causa
sua) is one which is pursued with varying degrees of vigour in the legal sys-
tems of the world. It figures sufficiently prominently in the United States to
have been the subject of a substantial specialist work.”? It is raised relatively
infrequently, by comparison, in the United Kingdom.”?

III The functions served by trials

One approach to the question, ‘What is a trial?’, is to answer it, not so much
by identifying the formal features of the process, but rather in terms of the
functions that are served by trials.

The central purpose is to arrive at a determination, whether that the person
charged is guilty or that he is to be absolved from guilt. However, subsidiary
purposes are also promoted, if only incidentally, by the trial proceedings. There
is an element of education as the public is schooled in the workings of the
judicial system. There is also an element of deterrence as the community
takes note of the punishment meted out to those found guilty. That the trial
takes place in public is essential to the achievement of these aims. In the
words of Jeremy Bentham:

By publicity, the temple of justice is converted into a school of the first order,
where the most important branches of morality are enforced, by the most
impressive means . . .”*

The holding of a trial presupposes that there will have been a violation of
one of the most fundamental norms of conduct of society. The investigation of
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the circumstances of that violation forms an additional focal point of the pro-
ceedings. There is, however, an array of procedural forums — inquests and
inquiries — through which that element may be pursued apart from the trial
itself.

Sometimes the use of the alternative forum is necessitated by the fact that,
for various reasons, a trial is not possible or feasible. The prime suspect, for
example, might have died before proceedings could be instituted.” This was
the situation after the assassination of President Kennedy. The circumstances
of the murder were officially investigated in December 1963—September 1964
by a presidential commission chaired by the chief justice of the United States
Supreme Court, Earl Warren. Sometimes a trial has taken place but the hold-
ing of another one is rendered impracticable either by reason of the severity of
the punishment inflicted after the first event or on account of the difficulty
of securing a second trial that would be fair. Both these factors account for the
establishment of the Shipman inquiry. Dr Harold Shipman, a medical practi-
tioner, was convicted in January 2000 at the Crown Court of the murder of
fifteen of his patients. The terms of the inquiry, which began sitting in June
2001, were to investigate the circumstances of death of a considerably larger
number of Dr Shipman’s patients. In a replication of some of the features of
the trial, the inquiry is being conducted in public and under the chairmanship
of a High Court judge.

The investigative characteristics of a trial are to be found in the formal
inquiry that is often set up in the aftermath of a disaster — though, of course,
the same event may also be the focus of a number of criminal prosecutions
or civil actions. In some areas (for example, maritime disasters) there is a
specialist mechanism for conducting an investigation. Otherwise, a general
investigatory power is contained in the Tribunals of Inquiry (Evidence) Act
1921. The tribunal that is set up under that Act possesses many of the powers
that are usually associated with the jurisdiction of a court (e.g. a contempt
power, the power to issue summonses for documents or witnesses). Although
the tribunal itself cannot inflict punishment or make an award of damages,
the report of the inquiry will often attribute blame for the event under inves-
tigation. The loss of reputation that may ensue from an adverse finding is
such that the persons concerned will employ counsel to represent their inter-
ests at the hearing. In this way, where a formal investigation is held under
the Merchant Shipping Act, the procedural rules stipulate that it is to be held
in such a way that ‘if substantial criticism is made against any person that
person shall have an opportunity of making his defence either in person or
otherwise’.”®

The coroner’s inquest is the most overtly judicial of the purely invest-
igatory devices. There is a ‘court’, with a ‘jury’ that returns a ‘verdict’. The
nature of the proceedings is defined by the task of investigating the circum-
stances of an unexplained death — though, once again, the death may also
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form the subject of proceedings in a criminal or civil forum. The attribution
of guilt is no longer one of the functions of a coroner’s inquest under Eng-
lish law.”” However, where the circumstances suggest that death may have
occurred as a result of an illegal act, the investigation in the course of the
inquest proceedings may implicate, or exonerate, particular individuals.
A famous contemporary example is furnished by the ‘dingo’ case in Australia
in the 1980s. When an infant disappeared from a camp site the parents,
Lindy and Michael Chamberlain, fell under suspicion. They maintained that
the baby had been dragged away by a dingo (a type of wild dog). Inquest
proceedings were held, as a result of which they were pronounced blameless.
The production of further evidence, however, led to the Chamberlains being
indicted and convicted of murder. The balance shifted as between the com-
peting explanations of the baby’s disappearance when a royal commission
produced substantial material on the propensity of dingoes to attack babies.
The Chamberlains’ convictions were consequently quashed. The episode
vividly illustrates how the process of investigation of the circumstances of an
alleged crime can be pursued in several forums — not only the trial itself, but
also a coroner’s inquest and (most unusually) a royal commission.”®

IV Concluding comments

The purpose of this introductory chapter has not been to provide a stipulative
definition of the word ‘trial’. Any definition would be vulnerable to the pro-
duction of examples to the contrary from the judicial procedures of mankind.
The answer to the question, ‘What is a trial?’, cannot be resolved by verbal
fiat. Yet something should be said about those legal proceedings which have
been excluded from consideration here. Some of the most famous cases have
been those where the facts were scarcely in dispute while the legal issues that
dominated the argument had far-reaching consequences, not only for the
parties to the case, but also (and much more significantly) for the society in
which they were litigated. As is to be expected, such cases are most frequently
encountered in legal systems where the courts exercise the power of constitu-
tional review. Examples would include such decisions of the US Supreme Court
as Brown v. Board of Education of Topeka,”® in which racial segregation in the
public school system was declared illegal, and also the Dred Scott case,® the
ruling in which was responsible for precipitating the American Civil War.

Rather, the focus of this chapter has been those cases, largely criminal
cases, which have been contested in courts of first instance (in contrast to
appellate courts). The proceedings, even if they have also raised difficult ques-
tions of law, have at least involved disputed issues of fact and their interpreta-
tion. For the word ‘trial’ is fixed in the public mind with judicial procedures
which, in the course of resolving those issues, decide the fortunes of particular
individuals.
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The role of amateur and professional
judges in the royal courts of
late medieval England

Anthony Musson

The thirteenth and fourteenth centuries witnessed a rapid expansion in the
scope of royal justice in England. The growing demand for legal remedies and
the need to enforce public order led to an expansion in the activities of the
Westminster courts and in the increasing provision of judicial commissions
(some ad hoc, others on a more regular basis) in the shires.! The expansion
was inevitably accompanied by the need for a body of men willing and able to
assist in interpreting the law and managing the complexities of litigation both
in the central courts and in the sessions held in the provinces. A detailed
examination of the personnel involved in royal justice would not be appropri-
ate here, but this chapter will endeavour to provide an overview of the dy-
namics of the administration of justice in late medieval England and an insight
into the judiciary at work.

The perception that justices engaged under royal commissions were either
‘amateurs’ or ‘professionals’ has to some extent reflected a conceptual divi-
sion between ‘local’ and ‘central’ justice frequently invoked in the context of
the emergence of the local magistracy and the staffing of other royal tribunals
in the thirteenth and fourteenth centuries. Put at its starkest, those acting in
the central courts have tended to be regarded as ‘professionals’, while the
justices of the peace have traditionally been seen as constituting the amateur
wing of the judiciary. In many ways the distinction has arisen as a result of
the directions taken in historical research. Historians of the legal profession
have been drawn towards the personnel of the central courts, mainly because
of the quality and quantity of surviving evidence relating to the Courts of
Common Pleas and King’s Bench, but also out of a preconceived idea of
what constituted the legal profession.” The distinction has been perpetuated
in the significant corpus of research on the development of the justices of the
peace, which has concentrated on the magistracy at the expense of the wider
judicial context, and emphasises the supposed tension between the locally
based men who served on judicial commissions and the ‘professional’ justices
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of the central courts.® It is only since the last decade or so of the twentieth
century that this supposed dichotomy has been reviewed and that the signi-
ficant contribution to local justice by provincially based practitioners has been
recognised.*

This chapter offers a refocusing of the divergent historiographical trends,
arguing against an artificial separation between ‘central’ and ‘local’ justice
and questioning the conventional notion of a dichotomy between the ‘profes-
sional’ element drawn from the central courts and the ‘amateur’ contingent
recruited from the shires. It suggests that for a variety of reasons there was a
blurring of distinctions between the personnel involved in the administration
of justice and that there was a broader culture to the legal profession than
usually acknowledged, reflecting a considerable overlap of expertise between
those traditionally labelled as ‘professionals’ (lawyers) or ‘amateurs’ (county
gentry). Analysis of the personnel within the broad arena of judicial adminis-
tration (not just of the central courts or the peace commissions) reveals that
those (most, if not all) undertaking judicial tasks possessed a certain level of
legal knowledge and justifiably ought to be credited as ‘men of law’. This term
is justified in contemporary practice where it appears in various parliament-
ary petitions and statutes (albeit somewhat ambiguously) to describe both
lawyers of the central courts and county-based ones. In the later fourteenth
century it was a label increasingly applied to those who were ‘working jus-
tices’ in the quorum at peace commissions, but who (as a result of profes-
sional demarcation on the part of central court justices) were not assize justices.
In 1352, for example, it was suggested that the peace commissions in general
should comprise loyal, local men who had knowledge of the law: in other
words, it was assumed that the majority, if not all of the king’s justices should
have some understanding of legal process and administration. It is significant,
therefore, that an unofficial abstract of the first chapter of the 1361 statute
(now known as the Justices of the Peace Act), drawn up in about 1362, sub-
stitutes sages de la ley for hommes de ley: the implication being that it was not
necessary to be a trained lawyer (homme de ley) merely to be ‘wise’ in the ways
of the law (sage de la ley).

In the thirteenth century the justices appointed to the central courts (and
the eyre) came from a variety of backgrounds and possessed differing levels of
experience. A dominant tendency was for the clerks of serving judges to move
up to one of the benches or become eyre justices, thus creating what have
been described as ‘judicial dynasties’. Martin Pateshull, for example, was suc-
ceeded by his clerk, William Raleigh, who was followed by his clerks, Roger
Thirkelby and Henry Bracton. Ralph Hengham and Hervey Stanton also fol-
lowed this route. Hengham, a protégé of Giles Erdington (serving as his clerk
from 1258), became a justice of Common Pleas in 1273.° Some of the justices
appointed to the benches had links with the Exchequer or were members of
county society with extensive experience of local justice, such as John de
Cobham and Robert Malet.” On a number of occasions the appointed bench
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justices were joined or supplemented by colleagues drawn from other branches
of administration. In 1234, for instance, William Raleigh, puisne judge of the
King’s Bench, was sometimes assisted by stewards of the royal households.
Between 1258 and 1264 the chief justiciar sat in King's Bench.® In the later
years of Edward I, senior clerks of the Common Bench occasionally heard
cases alongside one or more of the justices,” suggesting that legal knowledge
or simply administrative exigencies could hold sway over formal requirements.

A new trend in the composition of the central courts is observable from
the closing decade of Edward I's reign, concomitant with changes in the struc-
ture of the legal profession. From the 1290s the justices appointed to the
higher judiciary were increasingly drawn from the small group of serjeants-
at-law who had by this time gained a monopoly over pleading in the central
courts. This avenue of promotion to the bench was regularised during Edward
II's reign, when two-thirds of serjeants followed it. In the period 1315-77
three-fifths of all king’'s serjeants reached the bench.' Experience in provin-
cial administration continued to be a qualification for appointment to one of
the benches (as in the case of Robert Baynard),'! though after Edward III's
personal assumption of power in the 1330s it became an extremely rare
phenomenon.'?

The justices of the central courts played an equally important role in pro-
vincial justice, not just through the visitations of the eyre, but through their
presence on commissions of assize and gaol delivery and on ad hoc com-
missions of general and special oyer and terminer. From Edward II it was
common to find the serjeants and justices of the central courts staffing the
assize circuits. In the fourteenth century they also became associated with the
peace commissions either as justices of the peace in their own right, or as
members of separate commissions to try indictments, or (from 1340s) in their
capacity as assize justices, as part of the quorum. Looking from one end of
the spectrum, therefore, from the perspective of the central courts, there was
considerable involvement and investment of personnel in ‘local’ justice.'®

Like their counterparts, the county-based commissioners were not a homo-
genous group and had different aspirations and degrees of experience. The
experience and technical knowledge of men of law operating in the provinces,
however, has been seriously underestimated by historians and is seldom
acknowledged. In her monograph on the royal judge William Shareshull,
Bertha Putnam, for instance, dismissed the appointment in 1329 of John
Annesley as Shareshull’s sole colleague on the western assize circuit: ‘Appar-
ently [Annesley]| was not even a serjeant-at-law; therefore in taking assizes
and delivering gaols it must have been Shareshull’s legal knowledge that was
relied upon.” She does not consider the fact that some commissions contained
no central court justices upon whose legal knowledge they could supposedly
rely.'* Local men such as Robert Madingley, Richard Rodney and Hugh Wake
would not and could not have conducted assize sessions unless they had a
thorough grounding in the intricacies of land law.'> This underestimation
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stretches to the justices of the peace. The commissions with full powers to try
offences issued after the Black Death have been seen by some historians as
providing the watershed of the judicial involvement of the justices of the
peace,'® but this view negates the role played by ‘men of law’ in the judicial
process prior to the Black Death (particularly as justices of gaol delivery in the
thirteenth and early fourteenth centuries) and ignores the variety of com-
missions on which many of them served, whether as justices of general and
special oyer and terminer, or as justices of labourers.'”

As the fourteenth century progressed it is apparent that the increasing
burden of judicial work devolving on the peace commissioners became an
outlet for the experience of county-based lawyers. From the 1350s there were
two developments which have considerable bearing on perception of the peace
commissions. First, the personnel of the commissions increased in size over
the later fourteenth and fifteenth centuries. While in earlier years the small
size of commissions meant that those appointed generally acted, the expan-
sion meant that a number of these positions were purely honorific. Secondly,
the responsibility for trying offenders was concentrated in the hands of the
‘quorum’, a select group of named men (usually assize justices). In practice
local ‘men of law’, such as Walter Haywode (Hampshire JP and steward to
the prior of St Swithin's, Winchester) and Walter Clopton (Somerset JP and
steward to the bishop of Bath and Wells) regularly entertained all manner of
offences at peace sessions and duly put forward for trial indictments for felony,'®
sometimes also trying the offences that came before them.' Analysis of the
personnel of the peace commissions in Suffolk and Gloucestershire between
1382 and 1389, when the commissions were considerably enlarged in the
aftermath of the Peasants’ Revolt, reveals that the expansion was chiefly
the addition of lawyers active in local administration. In 1389 and 1394, the
same men were formally recognised as having a distinctive role by receiving
statutory sanction to act in the place of justices of assize when first trespasses,
and then all cases, including felonies, were brought to judgment.”’ By the
fifteenth century, the bulk of the work of the quarter sessions had fallen to
this group composed of the most substantial men of legal training resident in
the county.?' This was still the case in the mid-fifteenth century, when the
justices of the peace named as sitting at gaol deliveries (only ever a selection
of those on the peace commission) were present ‘not merely as interested
onlookers’ but in recognition that they were those most heavily involved in
legal business in the county.*?

A development which profoundly affected the personnel of the judiciary and
influenced the identity of the legal profession was the transition from benches
comprising men in holy orders to panels of non-clerical judges. Although it
could be argued that the shift from clerical to lay justices represented a move
towards greater professionalisation, that would be to adopt a rather superfi-
cial view of the change, since a number of influential legal figures of the late
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twelfth and thirteenth centuries such as Hubert Walter and Martin Pateshull
and Ralph Hengham were in holy orders. The move was one that reflected the
new routes of promotion that were occurring in the upper circles of the legal
profession.?®

In 1179 the Third Lateran Council prohibited ecclesiastics sitting as secu-
lar judges. In spite of the legislation, the change was extremely gradual and
little serious effort was made to exclude those in holy orders. Henry II had
encouraged a mixture of clerics and laymen on judicial panels and a coterie of
justices who were laymen came to prominence under John, among them the
influential Simon Pateshull.?* A more vigorous campaign was waged from
the early thirteenth century. Master Thomas of Chobham, for instance, in his
Summa confessorum (c. 1216), warned against the sentencing of men to death
or mutilation by clerics, urging that ‘So great is the dread of human blood
that even a judge who justly slays the wicked, if he enters the religious life or
wishes to be made a cleric, cannot be promoted to holy orders.””> On a more
formal level, the Fourth Lateran Council denounced the involvement of clerics
in judgments of blood and much English diocesan legislation was promul-
gated during the early thirteenth century reflecting a similar concern. Indeed,
under Henry III the involvement of clerical justices in secular cases was part
of a wider campaign for the withdrawal of the clergy from secular govern-
ment entirely. Arguments were put forward by Richard Grant, archbishop of
Canterbury, and Robert Grosseteste, bishop of Lincoln, among others, against
the intermixing of spiritual and temporal responsibilities (particularly judg-
ments of blood), which could be held either directly as an employee of the
royal courts or indirectly through the exercise of franchisal jurisdiction. The
quo warranto inquiries reveal that several ecclesiastics possessed gallows or
rights of infangthief.?® In spite of these warnings and prohibitions, many prom-
inent judges of the thirteenth century who were clerks in holy orders holding
benefices with care of souls — among them Martin Pateshull, William Raleigh,
Henry Bracton, Roger Thirkleby, Hervey Stanton and Ralph Hengham — held
sessions of the general eyre and gaol delivery at which they would have been
required to impose the death penalty. William Raleigh even had cases of felony
adjourned for his personal hearing.?” The role of clerks in royal justice was
clearly a tenacious one.

While the spiritual prohibitions may have fallen on deaf ears, a decisive
change in clerical involvement in judgments of blood came in 1299 following
the royal government’s Statute of Fines. The statute enacted that for criminal
trials, a local knight should be associated with one of the assize justices (who
under the statute had assumed jurisdiction over gaol delivery) if the other
assize justice was in holy orders. Unlike the earlier ecclesiastical legislation,
this particular clause was acted upon and had considerable impact on the
involvement of local men of law in provincial royal justice. Irrespective of
whether one of the assize justices was a cleric, local men were associated with
one of the assize justices at gaol delivery.?® The clause did not spell the end of
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clerical involvement in justice altogether as some chancery clerks were still
commissioned to hold assizes and deliver gaols, but although they sat at assizes
there is no evidence that they participated in judgments of blood.*® The shift
away from clerical involvement in gaol delivery and oyer and terminer cases
was mirrored by changes in the composition of the central courts. Under
Edward II, Gilbert Rothbury and Lambert Trykingham were puisne judges in
holy orders, but only one of five chief justices of King's Bench (Hervey Stanton)
was a cleric. By Edward III's reign clerics holding judicial positions in the
central courts had virtually become a thing of the past.*°

The peace commissions of the later fourteenth and fifteenth centuries
reserved places for spiritual leaders in recognition of their place in local society.
It should be emphasised, however, that these positions were purely honorific
and such figures rarely, if ever, sat at actual sessions. Nevertheless there are
some examples of a continued clerical involvement in lay justice, albeit under
unusual circumstances. The Scottish frontier provided one such context and
Bishop Appleby of Carlisle, one of the wardens of the royal march, was expected
to perform his duties and turn up at court sessions in spite of his reservations
at the weight of business and its suitability for a clergyman. In the context of
Scottish border peace commissions, one of the first appointments to the post-
1344 style ‘quorum’ for the march area in 1373 was the civil lawyer, Master
John Appleby, dean of St Paul’s Cathedral in London.*! The presence of William
Alnwick, bishop of Lincoln, at peace sessions in Bedfordshire in 1437 was
probably intended to enhance the standing of the commission and impress
his authority and impartiality on those who had taken part in the so-called
Bedford riots.>*

Having ascertained the character and composition of the various benches,
it is necessary to consider the manner in which judges conducted the trial
proceedings and the extent of their direct participation in the business before
them. What role did they play in the trial itself? The justices were present to
interpret the law and uphold custom of the court. Adjudication on matters of
fact was primarily a matter for the jury. In what we might anachronistically
(albeit conveniently) refer to as civil trials the jury were presented with a
question either on the basis of the original writ initiating the proceedings or
as a result of the defendant’s pleadings. Their answer in some cases could
conclude the proceedings without the need for a decision on the substantive
legal issue.’* In criminal trials the traditional orthodoxy maintains that the
jury came to the trial already apprised of the matter since they were drawn
from the neighbourhood where the offence was committed and so were able
to make a decision on the details contained in the accusation.**

Can we discern or distinguish the activities of those county-based ‘men of
law’ acting in a judicial capacity? It is difficult to discern any active role in the
proceedings played by any of the justices since the plea rolls are silent on all
but the essential details and even cast a veil of anonymity over the judgment.
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In civil trials the judgment recorded in the plea rolls as issued by the justices
(prefaced by the words consideratum est or iudicium est) consists either of a
simple statement of the consequences of the jury’s decision or more usually a
repetition of the jurors’ findings together with the amount of damages (calcu-
lated by the jury) and an indication of the consequences. For instance in an
assize of novel disseisin held in 1317 before Lambert Trykingham, John
Chaynel and Nicholas Bolingbroke at Boston (Lincolnshire) between William
Clerk of Kyme and John Pylot of Lafford (in which it was alleged that the
former had disseised the latter of a plot of land 243 feet by one and a half feet)
the assize jury said that William was unjustly disseised, but that in fact the
piece of ground measured about 226 feet by one and a half and added that
William (with John'’s consent) had built a wall seventeen feet long, which was
on his own property, not dividing it, as he had claimed. The justices then
provided judgment (‘it was considered that John recover his seisin’) summing
up the substance of the jury’s answer and their award of 30s in damages,
adding further that William was in mercy (liable to amercement) and that
John would be amerced for the part of his claim that was false.>> Sometimes
the jury provided its version of the facts, but then prayed ‘the learning of the
court’, leaving the justices to decide the legal issue.>® The request for the court
to exercise its discretion was permissible in actions of novel disseisin under the
second Statute of Westminster (1285)” and was occasionally also broached
in trespass cases where the jury were unsure of the application of the law or
the issue put to them. The judges were reticent, however, about allowing
juries special verdicts in many other types of action. As Chief Justice Bereford
urged on one occasion in Edward II's reign, when a jury was reluctant to offer
a verdict: ‘Good people, tell us what you think (Bonez gentz dites ceo ge vous
scentez).’*®

The laconic nature of the plea roll entries is compensated to a considerable
degree by the reports of cases made for private reference or teaching purposes
that comprise the Year Books.?* These unofficial accounts are an important
source of information on the medieval trial and provide a much fuller picture
of the royal judges in action, giving the names of the speakers, the legal discus-
sion occurring in court and the various points of law coming from the bench.*’
The cases contained in these reports arise from proceedings held in the eyre or
the Court of Common Pleas or sometimes the Court of King's Bench. As such
they tend to exemplify the higher judiciary at work, rather than the county-
based justices. The only insight into the work of the latter is therefore the plea
rolls, from which it is difficult to gauge their individual legal input.

To what extent and to what end did the justices interact with other par-
ticipants in court such as parties, counsel, witnesses, officials, members of the
jury? The reports covering the central courts show how the justices interacted
with the serjeants pleading before them, engaging in legal debate on points of
law and procedure.*! At times they display a sense of humour, which comes
across in such a way that it is easy to imagine Bereford with a twinkle in his
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eye.** The justices could also be intimidating both to counsel and their attor-
neys alike and frequently no quarter was spared. In 1289, for instance, John
Lovetot urged one of the serjeants to ‘Answer over or we will say something
you will not wish to hear.”*®> Warnings concerning pleading were frequently
given,** though this was clearly the justices’ way of managing proceedings
and keeping discipline in court. In 1335 Chief Justice Herle became so ex-
asperated by the tactics of one of the serjeants appearing before him that he
urged him to ‘plead your plea first and then argue: for otherwise you are
driving the plough before the oxen’.*> There is also some evidence to show
that the judges’ control of the proceedings was not wholly verbal: a wink, a
nod, a gesture or a glance could suffice either to encourage or to warn.*®

The nature of the proceedings and the direction that they took often neces-
sitated interaction with the jury. Usually this would be for amplification of
their answers to factual questions. Fed up with the jury’s apparently evasive
answers whilst hearing an assize of mort d’ancestor in 1293, Roubury bullied
them into an answer by saying, ‘You shall tell us in another way how he was
the next heir or you shall remain shut up without eating and drinking until
tomorrow morning.'*” While such a threat may appear harsh (and perhaps
was intended merely as a threat) the justices were well within their rights,
since the rule regarding jury deliberations was that they should be locked up
without drink or sustenance and with no human contact except a guard until
their verdict was reported to the court. In 1389, when a plaintiff brought a
motion for a new trial (alleging that the jury deciding his case had been in the
town eating and drinking before reporting the outcome of their deliberations
to the court), the judges questioned the jurors carefully on the circumstances
of their apparent breach.**

The justices on occasion called in witnesses or questioned the plaintiff or
defendant themselves, speaking directly to the individual (rather than to his
or her attorney or pleader).*” In one case, Bereford spoke directly to a witness,
asking him whether he had leased the tenements as alleged and then made a
quitclaim, to which the witness, Richard (the tenant), then replied.>® Where it
was alleged that the tenant had not received a summons to court, the two
persons returned as summoners were examined by the court and informed of
the law of the land regarding the service of valid summonses.’* The reports
dating from the late thirteenth and fourteenth centuries reveal that the jus-
tices occasionally directed their comments to ‘apprentices of the bench’, who
were listening to and studying the proceedings from a vantage point in the
courtroom (en le cribbe).>* This might take the form of a mini-lecture while the
serjeants were away from the bar consulting their clients,”’ or the deliberate
underlining of a point made in court.”* At one point Bereford told a serjeant
that he was grateful for his challenge ‘not for the sake of us who sit on the
bench, but for the sake of the young men (les joevens) who are here’.>®

In forming their judgment the justices sometimes needed to confer with
each other or with colleagues sitting in other courts. In 1388, for instance,
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a particular issue was debated by the justices and the court for a long time
(et ceo mater longe temps debate par les Iustices et la court).’® In 1338 it is
reported that ‘Scot came into the common bench and asked the opinions
of Shareshull, Hillary and Aldeburgh in pursuance of whose opinions the
others gave judgment that the defendant should be convicted because they
pleaded not guilty when they might have justified their act.””” Shareshull
was once criticised by his companions for adjudging in haste a writ to be
good, but later the justices said that they were agreed beforehand on the
same judgment.’® Advice was sometimes sought from the king’s council. In
1338 Herle and all the most learned of the king's council agreed that an
inquest was joined contrary to law and reason.’® When one of the justices
had been absent from court it was necessary to interrupt the proceedings to
allow him to confer with his colleagues and receive an update on the case.®
There were also occasions when it was necessary for the court to request
copies of official texts which would then have to be produced in court to
enable the justices to make an informed decision. This usually entailed refer-
ence to the clauses of certain statutes® or an inspection of entries in Domes-
day Book.*?

The court was not always united in its opinion or on the most appropriate
way to proceed in an action and there could be mild disagreement between
the judges sitting. For example, Chief Justice Bereford, in response to his col-
league John Mutford’s comment that certain members of the court had said ‘a
great deal that runs counter to what was hitherto accounted law’, concurred,
but then added (perhaps markedly) ‘and I will not say who they are’ (presum-
ably because they knew well enough).®® In another case, this time from Edward
III's reign, Willoughby recalled that ‘a man made his plaint for common
turbary to burn the turf in a messuage and to sell it at his pleasure and this
cannot be said to be appendant by prescription and [yet] it was maintained’.
His colleague Shareshull tried to correct him saying, ‘That is not law now.’
But Willoughby apparently retorted with the ultimate conversation stopper:
‘One more learned than you are adjudged it.’**

Disturbances during sessions or offences occurring within the courtroom
area ‘in the presence of the justices’ could lead to immediate action being
taken. Pickpockets or cutpurses caught operating in the busy Westminster
Hall could face immediate trial with a jury summoned from the bystanders,®
while insulting the justices as they were about to take their seats could result
in a contempt of court action. In one such case which had been brought by
the King’'s Bench justice Robert Scardburgh against William Botevileyn and
his wife, Margery, the court acted quickly, but was careful to be informed of
the contempt in the correct legal manner (normally by a confession from the
offender or a bill of trespass or if possible a verdict from a jury of by-standers)
before proceeding to judgment. Once Margery had (finally) admitted the tres-
pass at the bar of the court, she was re-committed to the custody of the Mar-
shal and released on mainprise (bail).®®
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While the clerk’s record of criminal trials is generally only a couple of lines
offering merely the essential details, lending credence to the view that the
trial itself was comparatively brief,®” it is clear from the surviving records that
the justices did not sit there wholly passive, merely awaiting and accept-
ing the jury verdict.®® The justices had a positive role to play and (depending
upon the nature of the indictment, the type of case and the defendant’s plea)
needed to have a keen awareness of procedural aspects as well as of substant-
ive matters. They were called upon to use their knowledge and experience to
spot faults in the indictments that came before them. The justices might query
the terms (de forma) of the indictment®® as they themselves could be held to be
in error if an indictment was allowed to proceed that was later found to be
incompetent or imprecise.”’ The gaol delivery justices adjourned the trial of
John Kykel of Thorpe in Norfolk (indicted for burglary) because his indictment
did not specify any year or day and had been taken in the absence of the oath
and seals of the twelve jury members.”! In the case of Clement Gorlast of
South Reppes, whose indictment (merely stating that he was a common thief
of sheep) was felt to be too vague, the justices asked the jury to expand on this
and name any specific thefts (which they could not).”? Even if the accused
were present in court, the justices might delay his or her trial if they did not
physically have the indictment to scrutinise (because it was still in the posses-
sion of the official before whom the indictment had been made).” In 1330 the
Norfolk gaol delivery justices, Hethersett and Reppes, quashed an indictment
and allowed the two accused, John le Porter and John Nottingham, to go
without day, because the court felt that an indictment endorsed by the con-
stables of the hundred (of Brothircross in this instance) was insufficient since
they did not possess the requisite authority to bring persons to trial in a judg-
ment of blood.”

The gaol delivery justices also had to negotiate the intricate world of pri-
vate appeals and approvers’ appeals. In private appeals of felony the facts of
the case were woven into a formulaic structure which had to be recited before
the justices in the exact words used. The judges were required to be vigilant
and slight deviations, ambiguities or procedural lapses could cause the appeal
to fail on technical grounds.” John Pous, who appeared in court at the suit
of Matilda, lately wife of William of Hoveringham of Barrow-upon-Humber,
was acquitted (Matilda did not appear in court), but then asked the justices
to inquire whether the appeal had been formulated maliciously. The court
duly asked the jury, who found in favour of John and awarded him £10
damages.”® When self-confessed felons (approvers) came before the justices
the former generally complained that the confession had been induced by
officials, or made on account of diminished responsibility, or through duress
of imprisonment or even under the compulsion of the justice before whom he
first appeared. It was necessary for the justices to inquire from the coroner
(and seek the evidence of his rolls) as well as examine the jury as to the cir-
cumstances of the appeal.”” In the case of a thief who had sought sanctuary in
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a church but was removed from there by force (on the grounds that it was
never consecrated by the bishop) and then taken before the justices, the court
tried to persuade him to confess and turn approver. The justices told him they
believed that the verdict of the jury would go against him and he would be
convicted, after which he would lose the right to speak (postquam tu convictus
es tu amittes vocem).”® Where an approver opted for trial by battle, which still
remained an alternative to jury trial in appeals, the justices had to outline the
detailed conditions relating to judicial combat.”

The gaol delivery rolls do not usually enter into detail about the trial other
than rehearsing the indictment or accusation and providing the verdict. As
with civil trials we should not be fooled by the illusion of the plea rolls into
assuming that little passed between the judge and courtroom participants.
The format adopted by the treatise Placita Corone is useful in this respect, since
in providing material illustrative of gaol delivery proceedings it offers a glimpse
of the matters not otherwise contained in the formal court record, such as the
manner of the interrogation in chief by the justices. While it should be realised
that the precedents in the volume are probably not real cases, but hybrids,
and fairly stylised in their language and approach, they indicate the direction
the justices should or might take in their questioning in a given scenario.®®
The criminal cases reported from the Yorkshire eyre of 1293—4 also reveal the
inquisitorial approach taken by the justices and their examination of defend-
ant, jury and other relevant parties.®!

The gaol delivery rolls occasionally demonstrate how the justices inter-
vened and the pattern suggests they did so when, in spite of the jury’s test-
imony as to the facts, the circumstances of a case were still unclear or there
was legitimate room for doubt or indeed the jury did not know the full story.
Richard Stingyn appeared in court suspected of stealing six sheep priced
at 3s. The bench asked the jury whether the sheep allegedly stolen were
near his own sheep in the field. The jury replied that they were not. They
were then asked whom the sheep belonged to, but they did not know.
Richard was duly acquitted.®* In cases of alleged rape or ravishment the
justices often questioned the jury as to particular details omitted from their
account. For instance, in a case involving the wife of Geoffrey of Stutesbury,
the jury were asked if the abduction was carried out against her wish and
assent.®”’ In another, the justices asked how old the victim was. The jury re-
plied that she was fifteen.®* Where necessary, the justices would allow some-
one present in court to confirm or rebut the defendant’s explanation of their
actions. Richard Oliver of Buckenham, charged with stealing a cap and other
goods, said that he had bought the cap from John Austin of South Walsham
for three halfpennies in Norwich market place. John Austin appeared in court
and admitted selling the cap to Oliver as the latter had claimed.®> Robert
Mateshale said he bought the sheep he was suspected of stealing from William
of Shouldham, but the latter (who was present in court) denied that he had
sold them to Robert.®® The testimony of these people, therefore, was in some
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cases vital in determining the outcome where the jury were not able to pro-
vide the details.

When defendants refused to plead and deliberately remained mute, the
justices sought the testimony of other prisoners in order to ascertain whether
the accused possessed a tongue or could speak if he or she wanted to.?” In
cases of prison breach, the keeper of the gaol was required to provide details of
the escape and the measures taken to recapture the prisoners.®® There is some
indication that the justices actively sought information from those jurors on
the panel who had been instrumental in putting forward the original accusa-
tion. Reference to this practice comes from the trial of Chief Justice Willoughby
in 1341, who, when challenged about his behaviour with respect to members
of presenting and trial juries, responded by saying that speaking to those on
the presenting jury, far from displaying improper motives, was in fact a reflec-
tion of standard practice. ‘It is the custom for a justice to go to the indictors to
encourage and inform them’.®® The justices allowed defendants to challenge
jurors even though the procedure could be used to delay the trial hearing.’®

It was important for the gaol delivery justices to have a secure grasp of
common law defences, especially self-defence and insanity. Again, enrolled
cases show how they were prepared to intervene and question the jury and/
or the defendant if the explanations rendered appeared inadequate or did not
meet the strict legal criteria. Where self-defence was claimed the justices could
press for more information as to the defendant’s choice of weapon and whether
there was any evidence of premeditation. Where insanity was alleged, the
justices might need details on the duration of bouts of insanity and the fre-
quency of any such attacks.’!

In spite of (or maybe because of) the death penalty there was room for
the justices to exercise discretion. This was particularly evident in cases in-
volving young people, whose criminal liability depended upon their age at
the time they committed the offence. Even though juries almost universally
claimed the accused was unaware of the consequences of his or her actions,
the justices still ascertained the age of young defendants. It appears, how-
ever, that there were differing views as to whether the age of criminal respons-
ibility was twelve or fourteen.’? It is interesting to note that a Year Book
report of 1338 considers the issue of mischievous discretion, thereby reveal-
ing that criminal cases were not entirely bereft of noteworthy issues of law
and procedure. It is recorded that a girl of thirteen was burned because she
had killed a woman who was her mistress, which was adjudged to be treason.
The argument against her being liable was based on the common law pre-
sumption that no one under age (although a precise figure was not stated)
should be hanged or suffer judgment of life and limb. But, it was reported,
Spigurnel had ruled that the presumption could be rebutted by evidence of
malice. For where a ten-year-old child had killed his companion and con-
cealed the body, he had demonstrated by his action that he could distinguish
between evil and good and, since ‘malice makes up for age’ (malitia supplet
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aetatem), he duly received the death penalty.”® Since some children were con-
victed of homicide and theft we should presume the court found evidence of
malice or recidivist behaviour. Discretion was also exercised in sentencing
individuals when the offence for which they had been tried and convicted was
less than capital. Theft of goods which was considered as felonious in the
indictment could nevertheless be found by the jury to have possessed a value
of less than a shilling, in other words, below the felony threshold. In some
instances it was considered that the accused had already suffered sufficient
punishment through a spell in prison prior to gaol delivery.”* Even when the
jury specifically tried to excuse a theft by stating that it had been com-
mitted (through necessity) out of hunger in time of famine, the defendant was
sentenced to a turn in the pillory,”* or, in another case, committed to prison
for ‘a night and a day until the third hour’.’® The justices also assessed those
defendants who claimed benefit of clergy, administered the reading test,
checked they had the clerical habit and tonsure and that the letters patent
from the ordinary were genuine.’” In criminal trials, therefore, although the
role of the judges at first blush appears to have been extremely circumscribed,
there was undoubtedly scope for interaction and questioning when judges
saw it as their duty to intervene.

An understanding of law and procedure could be gained from both formal-
and informal training in the law. From the thirteenth century onwards this
was supplemented by the medium of the written word. The increasing avail-
ability of legal literature undoubtedly helped judges and lawyers in the perform-
ance of their duties. In addition to copies of Bracton, which were used by
various justices, treatises such as Fleta and Britton provided useful digests.”®
The most useful and practical book for men of law involved in the administra-
tion of criminal justice was the anonymous Placita Corone (composed during
the second half of the thirteenth century), which in addition to providing
precedents on appeals of felony and various defences, gives instruction on
how cases should be conducted at gaol delivery.”® It shows how the justice
should interrogate prisoners and employs different methods according to the
prisoner’s status and degree of knowledge and using several common scenarios
tries to persuade him to confess or place himself on the jury. As the modern
editor of the volume puts it, ‘[T]hese matters were of importance to the class
of unlearned magnates, civil servants and others from whom justices of oyer
and terminer and gaol delivery were drawn, and also presumably to such
officials as sheriffs, coroners and bailiffs who had to perform subsidiary duties
connected with court hearings. On the whole it is men of this class who would
have found most profit in a treatise so elementary and yet so wide in scope.’**°
Whilst this chapter argues against the implication that justices of oyer and
terminer and gaol delivery were entirely ‘amateurs’ in the field, the number of
surviving manuscripts and the spectrum of persons who might find such a
treatise of practical use are important to bear in mind.
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By the 1350s statute books were widely available in a handy pocket-sized
form (eclipsing the roll format used from the late thirteenth century) and
could be produced to order. They usually contained common law treatises
(including perhaps Placita Corone) and a textual core of statutes from Magna
Carta to the significant Edwardian legislation (especially the 1285 statutes of
Westminster and Winchester) and the statutes of Edward II up to 1321.'™
While it does not necessarily follow in the medieval period that ownership
meant actual use of a particular book, it is nevertheless possible that a number
of men of law recorded as possessing statute books did actually thumb through
the pages in the course of their judicial activities, men such as Edmund
Deyncourt, John de Longueville and John de Northwode.'*® In view of the
increasing number of statutes of an administrative and judicial nature pro-
mulgated during Edward IIT's reign and the need for reference to statutes
in court, it is significant that in 1362 justices of the peace requested that they
be given copies of the 1361 statute.’®® Given the number of statutes and the
increasing complexity of the tasks facing the justices of the peace, it is not
surprising that manuals were compiled to aid them in the performance of
their duties. The earliest surviving such manual, compiled in Worcestershire
in ¢. 1422, is not a comprehensive account of the duties and jurisdiction of the
office, but (in the words of Bertha Putnam) ‘does contain almost everything
that justices of the quorum and the clerk of the peace ought to know. More-
over, the exclusion from the compilation of extraneous matter means that
the documents form an exceedingly useful precedent or formula book easily
handled, and therefore accessible for practical purposes.’'** The compiler of
the manual was probably John Weston, who was one of the ‘working’ justices
of the peace in Worcestershire and Warwickshire and a justice of gaol deliv-
ery for Worcester, Warwick and Coventry gaols in the early fifteenth century.
He was a common pleader of London (1402—c. 1415), recorder of Coventry
(1417-c. 1434) and in 1425 became a serjeant-at-law.'

The exercise of justice on a professional basis not only spawned its own sup-
port literature, but also necessarily invoked ethical considerations. The extent
to which they were an integral part of the psyche of justices in medieval
England is difficult to discern. Certainly the oaths taken by the higher judici-
ary, which after 1290 were equally applicable to all royal justices (including
assize and gaol delivery justices), charged them to do equal justice to rich and
poor and avoid accepting gifts or bestowing undue favour.' The suggestion
(or accusation) that judges were open to bribery, however, was one made
forcefully in much of the literary output of the period, from explicit poems
such as Song on the Venality of the King’s Judges dating from the thirteenth
century,'”” to Langland’s Piers Plowman of the fourteenth century, in which
the character of Lady Meed (a symbol of venality) is closely aligned with royal
justice,'% to the fifteenth-century satire of The London Lickpenny, in which the
litigant found that at every juncture his opportunity for justice was thwarted
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through lack of money.!” The reputation of the royal judges is not helped by
high profile cases such as that of Thomas Weyland, whose involvement in a
murder came to light in 1289, or of Richard Willoughby, who in 1341 was
accused of selling laws ‘as if they had been oxen or cows’, or of John Inge
who, in association with John de Molyns, was found to have perverted the
course of justice.''® An Outlaw’s Song of Trailbaston, which was inspired by the
trailbaston commissions of 1305, focuses at one point on the real justices of
the south-western circuit and adjudicates on their characters thus:

The Martin and the Knoville are pious men,

And pray for the poor that they may have safety;

Spigurnel and Belflour are cruel men;

If they were in my jurisdiction they would not be returned.'!

It was the common theme of dissatisfaction that is significant and the gen-
eral perception of wrongdoing that carried weight with contemporaries, even
though it might itself be misguided or wrongly applicable across the board.
Where judges came into court to give advice or merely to sit on cases their
presence was sometimes regarded with suspicion, particularly where they
appeared as a well-wisher (benivolens) of one of the litigants.'*? Similarly a
parliamentary petition of 1401 assumes a connection between advice and
interference and maintains that because of this justice was not being done in
the courts.!’® It was not necessarily anything underhand, but clearly litigants
noticed and drew their own conclusions. In this respect it is interesting that
royal judges were prepared to admit mistakes publicly and try to make amends.
Robert Tyrwhitt, for example, who had overstepped the acceptable bounds
in bringing a large retinue to an arbitration, admitted in parliament that ‘he
ne hath noght born hym as he sholde have doon’ and agreed to provide two
tuns of Gascon wine, two fat oxen and twelve sheep for dinner at Melton Ross
to the aggrieved party, William, Lord Roos. His speech of apology was also
recorded: ‘Yet for as myche I am a justice that more than an other comun
man scholde have had me more discreetly and peesfully, I knowe wele that
I have failled.’''*

This chapter has provided an indication of the scope of the activities of royal
justices in late medieval England. It has demonstrated that during trials juries
were questioned on the facts they had presented, and matters of law and
procedure were clarified. The conscientiousness of the judiciary at all levels is
noticeable, even though attitudes to judges were not always entirely favour-
able. It has contended that the distinction ‘professional’ or ‘amateur’ is not
particularly meaningful during this period and that the term ‘man of law’ is
applicable outside the close-knit fraternity of justices operating at Westmin-
ster. The composition of judicial commissions reveals that there was a broad
spectrum to the administration of justice with a proliferation of ‘men of law’
operating at various levels in the hierarchy of courts.
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While the participatory element should be stressed, it is also possible to see
a process of professional demarcation taking place over the course of the thir-
teenth and fourteenth centuries. Serjeants were increasingly appointed as
judges of the central courts, which in turn became predominantly staffed by
laymen. It was these same men who by the mid-fourteenth century were
equally responsible for the operation of the assize and gaol delivery circuits.
The local men of law, who had in earlier years been appointed to gaol delivery
and oyer and terminer commissions (sometimes to assize commissions and
occasionally to the central courts), meanwhile found their niche in the judi-
cial work afforded by the peace commissions. The association of county-based
men of law in the quorum for peace sessions after the 1380s in turn created
a clear distinction between those who by the later fourteenth and fifteenth
centuries viewed their place in the magistracy as a mark of political status (or
a sign of honour and favour), and had no intention of becoming involved in
judicial tasks, and those whose presence was required to expedite business.
These lines of development not only show the avenues to the upper echelons
of judicial service and highlight how the ‘working justices’ were selected from
(and indeed descended from earlier incarnations of ) the men of law of the
county, but exemplify one of the most striking evolutionary features in the
history of the trial.
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Was the jury ever self informing?

Daniel Klerman'

For nearly two centuries, legal historians have believed that the medi-
eval English jury differed fundamentally from the modern jury. Its members
hailed from the immediate vicinity of the dispute and came to trial already
informed about the facts. Jurors based their verdicts on information they act-
ively gathered in anticipation of trial or which they learned by living in small,
tight-knit communities where rumour, gossip, and local courts kept everyone
informed about their neighbours’ affairs. Interested parties might also approach
jurors out of court to relate their side of the case. Witness testimony in court
was thus unnecessary. The jurors themselves were considered the witnesses —
not necessarily eye-witnesses, but witnesses in the sense that they reported
facts to the judges.? They were self informing; they ‘came to court more to
speak than to listen’.?

The idea of the self-informing jury has provided a powerful explanation for
many legal developments. Thayer and Wigmore used it to explain the late
development of rules regulating oral evidence at trial. No such rules were
necessary in the Middle Ages, because witness testimony was rare.* For
Langbein, the decline of the self-informing jury in the fifteenth and sixteenth
centuries explained the increasing role of justices of the peace in the pro-
secution of crime. In medieval times, there was no need for the government
to marshal evidence against suspected criminals, because the jury knew or
collected that information on its own. As early modern jurors became more
ignorant of the facts, the government turned to justices of the peace to assem-
ble the prosecution case.’ More recently, Green explained the medieval jury’s
extensive discretion and power to nullify the law as a consequence of the self-
informing jury. Because little evidence was presented in court, judges knew
almost nothing about the facts of cases and so could not prevent jurors from
deciding cases according to their own notions of culpability.®

Although there have long been sceptics,” modern doubts about the self-
informing jury begin with the publication in 1988 of Twelve Good Men and
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True.® Three of the authors in this collection questioned the extent to which
jurors were self informing. McLane and Post suggested that some fourteenth-
century juries may not have been self informing, while Powell argued more
generally that fifteenth-century jurors heard evidence in court. For the most
part, all three relied on evidence about jury composition. Some fourteenth-
century jurors and most fifteenth-century jurors did not come from the village
or even the hundred’ where the crime allegedly occurred, so they were
unlikely to have known about the case. The authors also put forward other
arguments, including the practice of releasing a suspect if no accuser came
forward to present evidence against him.'” Such acquittals might suggest that
jurors did not know enough to convict without the in-court testimony of the
victim. Although McLane and Post confined their conclusions to the fourteenth
century, Powell questioned whether the jury had ever been self informing.!!
‘My suspicion’, he wrote, ‘is that criminal trial juries were never entirely self
informing in the strict sense in which the term has been interpreted, and that
even in the earliest days of jury trial, accusers and witnesses had the chance
to inform the jury in court’.!? Surveying the evidence a few years later, Fisher
lamented that ‘the scant trial records of those early years make it hard to
confirm or rebut this theory of the “self-informing” criminal jury . ..'"?

The evidence put forward by McLane, Post and Powell is certainly pro-
vocative, but it does not prove that later medieval juries were not self inform-
ing. Even if only a few jurors were from the relevant hundred, those jurors
might have known or gathered relevant information which they shared with
other jurors.'* And, as Musson put it, ‘the self-informing character of trial
juries was tempered,” but not negated by the evidence he uncovered that
early fourteenth-century jurors sometimes heard witnesses in court.'® Never-
theless, it is not my intention here to suggest reinterpretations of the four-
teenth- and fifteenth-century evidence. Rather, I hope to address broader
issues raised by Powell and Fisher. Was the jury ever self informing? Did the
medieval jury hear witness in court? Could a jury be self informing and hear
witnesses in court? Recent writers have not seen it necessary to present
primary source evidence in favour of the idea that the medieval jury was self
informing.'® Now that serious scholars have questioned the theory, it is neces-
sary to examine the sources afresh. The need for fresh evidence is especially
acute because the modern debate has focused on the criminal jury, while
earlier writers were more concerned with civil cases.'”

This chapter will attempt to show that the thirteenth-century criminal
jury was self informing. It argues that jurors came to court with extensive
knowledge of the facts. They lived near the place where the crime allegedly
occurred and they did not need in-court testimony to know whether a suspect
was guilty. Nevertheless, jurors also probably learned from trial. The defend-
ant undoubtedly spoke at trial and may have swayed jurors. In appeals (pri-
vate prosecutions), the prosecutor, who was usually the victim, also spoke in
court, and jurors could have learned from him or her.'® Judges questioned
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defendants and prosecutors and spoke with jurors, and such colloquies might
also have contributed to the jurors’ opinions. Local officials, such as the cor-
oner or sheriff, were present at trial, and their testimony could also have
influenced the jury. Finally, although less frequently, others with information
about the case might speak up at trial.

The fact that jurors learned from defendants, prosecutors, judges, officials
and other witnesses might seem to contradict the idea that the jury was self
informing. It could be said to confirm Powell’s conjecture that ‘criminal trial
juries were never entirely self informing’.'® Nevertheless, whereas Powell
emphasised the similarity between medieval and post-medieval jurors, I em-
phasise the differences. Self informing is a matter of degree, but differences in
degree can still be large and important. Modern jurors know practically nothing
about the cases they decide, and rely exclusively on in-court testimony. In fact,
those with knowledge of the parties or circumstances are routinely excluded
from the jury. Early modern jurors learned most of what they needed to know
in court. They may have known a little about the facts of the case or the people
involved, but such knowledge did not disqualify them from service. Neverthe-
less, informed jurors were increasingly required to present their evidence under
oath in open court.?’ Medieval jurors knew a lot and were selected for that
reason. They only occasionally heard testimony, and what they learned in
court was less important. To borrow a phrase from Green, there was testi-
mony ‘alongside self informing.’?! Although they heard witnesses, a wide gulf
separates the thirteenth- and the twentieth-century jury.

As noted above, the idea of the self-informing jury is important because
it helps explain developments in the history of evidence law, prosecution and
jury nullification. For these purposes, it is not necessary that the jury was
entirely self informing or that it never heard the testimony in court. Rather,
it is enough that jurors were sufficiently well informed that regulation of
in-court testimony was not seen as important, that the government did not
feel the need to assist in the gathering of prosecution evidence, and that judges
knew significantly less about the facts than did the jurors.

Powell implied that the term ‘self informing’ has usually been interpreted
‘strictly’ to exclude the idea that jurors learned anything from trial.>* While
there are statements in the literature to support that interpretation,?* some of
the principal proponents of the self-informing hypothesis have been more
moderate. Even before modifying his views in his 1988 ‘Retrospective,” Green
believed that ‘[t]he trial often may have constituted an important part of the
process by which the jury informed itself or confirmed its earlier impressions.’**
And even Maitland and Stephen noted examples of in-court testimony.*®

This chapter focuses on the thirteenth-century criminal jury. It discusses
the thirteenth century, because the sources from this period are more plentiful
and because if the jury was ever self informing, it was self informing then. It
marshals evidence from criminal cases, because the recent debate has focused
on such cases and because Seipp has recently written on the self-informing
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nature of the civil jury.?® Although this chapter focuses on the trial jury, it
will also consider the presenting jury,?” because during the thirteenth century
the two juries are often difficult to distinguish and because presenting jurors
usually served on the trial jury. In fact, because the presenting jury was drawn
only from the hundred, while the trial jury included representatives from the
four neighbouring villages, the presenting jury had access to less local know-
ledge than the trial jury.

I Jury composition

McLane, Post and Powell based their arguments against the self-informing
jury primarily on evidence of jury composition, so it is appropriate to begin
with that issue. Self-informing juries should be from the locality where the
crime was allegedly committed. Ideally, they are from the villages closest to
the scene of the crime. At the very least, they hail from the relevant hundred.
McLane, Post and Powell showed that fourteenth- and fifteenth-century sher-
iffs were unable to assemble juries composed exclusively of men from the
relevant hundred, much less from nearby villages.

In contrast, thirteenth-century criminal juries consisted of twelve freeholders
from the hundred and twenty people from the nearest four villages. This is
especially clear for the eyre.?® All freecholders of the county and four lawful
men and the reeve from every village were summoned to the eyre. The hundred
bailiff and/or electors chosen by him then chose the presenting jurors from
among those present at the eyre. If a case went to trial, four lawful men and
the reeve from each of the nearest four villages were sworn and added to
presenting juries to constitute the trial jury.?

The existence of separate juries for each hundred is well attested to by the
structure of the eyre rolls, which divide cases by presenting district. In addi-
tion, lists of jurors, which survive for many eyres, invariably show twelve
jurors for each hundred.?® Often the plea rolls also show that representatives
of the nearby villages participated in the trial jury. Although the participation
of the villages was not always recorded, the failure to do so probably reflects
variation in enrolling practice.’’ If the villagers were indeed absent, this would
have resulted in an amercement,*? which would have been recorded. While
plea rolls record a number of ‘defaults’ for failure to attend the eyre as re-
quired by the summons, the number of such defaults was small, especially in
comparison to the enormous number of people who were summoned.>?

At this point it is sensible to step back and reflect on the implications of the
fact that eyre jurors were not selected until the eyre itself began. Civil jurors
and gaol delivery** jurors were summoned in advance for jury service and so
could make inquiries and be informed by the parties before they left for court.*®
The four lawful men and reeve from each village, who were summoned by the
sheriff to be eyre trial jurors, would have had a similar opportunity to gather
evidence before the eyre, but the twelve presenting jurors, who also formed
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the nucleus of the trial jury, would not. Perhaps some of them could anti-
cipate that they would be chosen to be jurors. Before the eyre even began, the
hundred bailiffs might have notified those they would choose as electors, and
the electors might have notified those they would choose as the remaining
jurors. If so, the jurors could have discussed the cases with those who would
have useful information. On the other hand, there is no evidence that jurors
had advance notice they would be chosen, so they may have come to the eyre
without any particular preparation. While they probably knew something
about the offences and offenders from living in the relevant hundred, this may
not have been sufficient. Fortunately, there were many opportunities for them
to inform themselves at the eyre before trial. They could talk to represent-
atives of the villages, to coroners, to other officials, and to other freeholders
who had been summoned. Those with an interest in particular cases might
also approach them to tell them their side of the story.

The discussion so far has concerned trials in eyre. Thirteenth-century sus-
pects could also be tried at gaol delivery. Unfortunately, much less is known
about gaol delivery than about the eyre. In the preface to his edition of late
thirteenth-century Wiltshire gaol deliveries, Pugh concluded that suspects
were frequently tried before juries from hundreds which had no apparent
relationship to the crime and that the four neighbouring villages played little
if any part.>® As will be discussed below in section IV, it is not surprising that
gaol delivery jurors were less local than eyre juries. Nevertheless, my own
survey of early gaol delivery rolls suggests that the neighbouring villages played
a role throughout the thirteenth century.?’

Il Cases without victim—prosecutor participation

One of the more convincing arguments that Post and Powell advanced against
the self-informing jury theory is that defendants were frequently released
without trial if no accuser came forward against them at gaol delivery.*® There
are alternative explanations for this phenomenon. Perhaps judges released
such defendants because they thought that if a victim did not feel sufficiently
aggrieved to come to court, the crime was not serious enough to merit trial.
Nevertheless, Post and Powell were correct that this practice might imply
that the victim-accuser usually presented testimony at trial and that, in the
absence of such testimony, the jury lacked sufficient information to convict.
It is therefore instructive to consider how similar cases were treated in the
thirteenth century.

The most comparable cases were appeals (private prosecutions) in which
the appellor (prosecutor) had died, had retracted his or her case, had settled
with the defendant, or had decided he or she no longer wanted to prosecute.
For most of the early thirteenth century, judges released defendants in such
cases without trial. For a brief period around 1220 and more permanently
starting in the mid-1240s, judges began routinely to put these defendants to
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Table 3.1 Jury verdicts by level of appellor participation, 1218-22 and
1246-94

Level of appellor participation Number in data set % guilty
Appellor died before trial 18 33
Appellor retracted or did not prosecute 280 44
Appellor settled with defendant 89 78
Appellor prosecuted the case to jury trial 126 71

Notes: ‘% guilty’ includes cases in which the jury said the defendant was guilty of some, but not
all, of the charges brought against him. Nearly all cases in which the ‘appellor settled with the
defendant’ were also cases in which the ‘appellor retracted or did not prosecute’. For an
example of such a case, see below pp. 67—8. The row labelled ‘appellor prosecuted the case to
jury trial” includes cases which were quashed for technical reasons, but then sent to jury trial
anyway.

trial, despite the appellor’s lack of interest.?* The mere fact that such cases
were put to jury trial suggests that the jury was self informing and not
dependent on testimony by the victim-accuser.

Even stronger evidence comes from the verdicts rendered in such cases,
which are summarised in Table 3.1. These figures come from a data set of
more than a thousand eyre appeals from fourteen counties during the period
1194-1294.%° As can be seen from the table, jurors often rendered guilty
verdicts even when accuser participation was minimal. Even when the appellor
had died, jurors rendered guilty verdicts a third of the time. When the appellor
had retracted or did not prosecute at the eyre, the jury still convicted more
than forty percent of the time. It is highly unlikely that appellors provided any
evidence to the jury in such cases. On the other hand, conviction rates in
such cases were lower than when the appellor prosecuted the case to jury
trial. Since active participation and even testimony by the appellor is likely
in such cases, it is possible that the lower conviction rates reflect the fact the
jury lacked sufficient information to convict.*! On the other hand, it is also
possible that the lower conviction rate reflects the fact that many appellors
retracted or failed to prosecute because they knew their cases were weak.
The high conviction rate in cases which the appellor settled supports this
conjecture.*?

The evidence in this section has been confined to appeals, which were a
small and decreasing proportion of cases. Comparable evidence is impossible
to gather in cases prosecuted by presentment, because the records do not
indicate whether the victim-accuser appeared at trial. This failure to record,
however, is itself probative. If the presence of the victim-accuser were neces-
sary, then it is likely that he or she would have been attached to attend the
eyre or at least summoned to do so. In this regard, it is noteworthy that
fifteenth-century sheriffs were instructed to summon ‘all those who wished to
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prosecute prisoners’ at gaol delivery,** but that no comparable summons to
prosecutors was issued in the thirteenth century.**

III Trial accounts

Trial accounts are potentially the most valuable evidence in establishing
whether medieval juries were or were not self informing. McLane, Post and
Powell’s discussions contain surprisingly few trial accounts, largely because
fourteenth- and fifteenth-century sources are so uninformative. Nevertheless,
with effort, even sources as arid as gaol delivery plea rolls can be coaxed to
yield information on trial procedure, as Musson has demonstrated.*> For-
tunately, the thirteenth-century sources, which include treatises, plea rolls
and early reports, are much more copious. Although each of these sources
has its own problems, together they paint a coherent picture. Jurors came to
trial already informed. Sometimes they supplemented their knowledge with
testimony provided by officials and other witnesses.

Treatises
The treatise attributed to Bracton, probably written sometime in the late 1220s
or early 1230s, contains a rather full account of a trial in eyre. I have
excerpted the most relevant parts:

We must now speak of those indicted by popular rumour . . . When because of
rumour and suspicion the truth of the matter ought to be investigated by the
country . . . the judge, if he is wise, ought first to inquire (if he has doubts and
the jury is suspect) from what man or men the twelve jurors have learned what
they put forward in their veredictum concerning the indicted man; having heard
their answer thereon he may readily decide if any deceit or wickedness lies
behind it. For perhaps one or a majority of the jurors will say that they learned
the matter put forward in their veredictum from one of their fellow jurors, and
he upon interrogation will perhaps say that he learned it from such a one, and
so by question and answer the judge may descend from person to person to
some low and worthless fellow, one in whom no trust must in any way be
reposed. . . . [W]hen proceedings of this kind have reached the point of an in-
quest, in order that judgment may be reached with greater certainty and risks
and doubts removed, let the justice inform the indicted man that if he suspects
any of the twelve jurors he may remove him for just cause, and let the same be
said of the [jurors from] the vills, as where there are deadly enmities between
some of them and the indicted man, or there is a greedy desire to get his land,
as was said above; if there is ground for suspicion all are to be removed, that
inquiry may proceed free of all doubts. When the twelve jurors and the [ jurors
of | the four townships are present, those of the vills will take an oath first, each
by himself or all together; lifting up their hands let them swear in these words:
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‘Hear this, ye justices, that we will speak the truth about what is asked of us on
the king’s behalf, nor will we for any reason fail to tell the truth, so help us God
etc.” Then let one of the said justices speak in this way: ‘Such a one, who is
present, charged with the death of such a one (or some other crime) comes and
denies the death and everything else and on this matter puts himself for good
and ill upon the words of your mouth. . . . And therefore we tell you that on the
faith that binds you to God and by the oath that you have taken you are to let us
know the truth thereof, nor are you to fail in saying whether or not he is guilty
of what is alleged against him . . . through fear or love or hate but with God
only before your eyes, nor are you to oppress him if he be innocent of the said
offence.” His discharge or condemnation will then follow, according to their
verdict . . . In all crimes, major and minor, the justices, if they deem it expedient
[and] for good reason, [as] where a serious crime is being concealed and the
jurors intend to hide the truth through love, hatred or fear, may separate the
jurors one from the other and examine each of them individually in order to
establish the truth adequately.*®

This passage is overflowing with evidence that jurors were self informing.
If the judge was suspicious of the presenting jurors, he questioned them about
the sources of their information. Obviously, the information on which the
jurors based their presentment (accusation) was not presented in court; other-
wise the judge would not have to ask about it. Once the judge was satisfied
with the presentment, the defendant was allowed to challenge the jurors ‘for
just cause’. Note, however, the examples which Bracton gives for removing
a juror: ‘deadly enmities’ and ‘greedy desire to get . . . land’. Knowledge of the
facts or parties was not grounds for exclusion. The jurors, including both the
presenting jurors and the representatives of the four neighbouring villages,
were then sworn and the judge gave them their charge. Then, without any
mention of witnesses or evidence, the jurors delivered their verdict and the
judge rendered the judgment: ‘discharge or condemnation’. Although one
can imagine many complex reasons why there is no discussion of witnesses or
other evidence, surely the simplest is that witnesses and other evidence were
not an ordinary or important part of trial. Finally, Bracton’s description of trial
ends by noting that if the judge suspected that the jurors were concealing
crime, they were to be examined individually. Jurors could only conceal crime,
and it only made sense to question them, if they had knowledge beyond what
they learned at trial.

The Placita Corone, a treatise most likely composed ¢. 1274-75, largely
confirms Bracton’s account. Unlike Bracton, the Placita consists mostly of dia-
logues of court interactions. Most deal with appeals and show how the parties
to such cases should plead. The parties themselves do most of the talking,
although occasionally the judge plays a role.*” Witnesses are conspicuously
absent. In one revealing dialogue, the judge admonishes the defendant, ‘Tell
the truth, for if you don't we shall get to know it from the country, ** implying
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that it is ‘the country’ (i.e. the jury) rather than witnesses who will inform the
court of what really happened.

The last part of the Placita is especially enlightening, because it provides
four accounts of indictments tried at gaol delivery.*® All portray trial as prim-
arily a conversation between the judge and the accused. Unlike the appeal
cases, the accuser or victim is completely absent. Instead, the judge takes on a
quasi-prosecutorial role, coaxing the defendant into submitting to jury trial or
badgering the defendant to confess. Once the defendant submits to jury trial,
as in Bracton, there is nothing to report except the verdict. There is no mention
of witnesses or other evidence. The following excerpt is typical:

‘Sheriff, why has this man been taken?’

‘Sir, for the death of a man whom he is supposed to have killed in self defence,
as he says.’

‘What is your name?’

‘Sir, Thomas de N.’

‘Thomas, what was the name of the man whom you killed in premeditated
attack, feloniously as a felon?’

‘Sir, if you please, I have never been a felon and never did mischief to living
man, in premeditated attack; and so I have done nothing wrong against the
man whose name you ask: who, feloniously as a felon and in premeditated
attack tried to kill me on such a day, at such an hour, in such a year in my own
house in such a township, for no fault on my part and solely on account of his
malice.’

‘Tell us the circumstances.’

‘Sir, I was unwilling to lend or hire to him a horse for the purpose of riding
about his business . . . And because I refused him the loan of my horse he ran at
me in my own house with a Welsh knife . . . I did not at first return his blows;
but when I realised that he was set on killing me I started to defend myself: that
is to say I wounded him in the right arm with a little pointed knife which T
carried, making no further onslaught and acting in this way only to save my
own life.’

‘Did he die of such wound?’

‘In truth sir, I do not know.’

‘Thomas, you have greatly embroidered your tale and coloured your defence:
for you are telling us only what you think will be to your advantage, and sup-
pressing whatever you think may damage you, and I do not believe you have
told the whole truth.’

‘Sir, I have told the whole truth, and related the affair from the beginning to
the end in every detail: and of this I trust God and the country both for good and
evil.’

And so let the inquest be held.

And the jury said the same as Thomas had related. So the justice then says:
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‘Thomas, these good people testify by their oaths to the truth of what you have
said. So our judgment is that what you did to him, you did in self defence.
But we cannot release you from this prison without the king's special grace.
However we will send a report of your case to the king's court and ensure that
you receive his special grace.’

‘Sir, I thank you.”°

Because this is gaol delivery, there is no presenting jury to state the accu-
sation. It is the sheriff, therefore, who takes on this role and thus assumes
a speaking part, albeit a small one. The bulk of the case involves a conver-
sation between the judge, who seems quite hostile, and the defendant. The
defendant says quite a bit, and in similar real cases, the jurors may have been
influenced both by what he said and how he said it. Once the defendant has
put himself on the jury, there is again no sign of testimony or evidence. The
jury’s verdict is reported immediately.

The description of trial in Britton (c. 1290-95) is similar to Bracton's, with
two principal differences. Britton allows the defendant to challenge jurors who
have served on the presenting jury, and Britton says that if the jurors cannot
agree and judicial questioning reveals that the jurors ‘know nothing of the
fact, let others be called who do know it’.>' The first difference will be dis-
cussed in section IV below. This second difference is very strong evidence that
Britton believed that jurors were or should have been self informing. Unfor-
tunately, there is no corroborating evidence for this procedure.

Plea rolls
Because treatise writers are not completely reliable, it is important to compare
their writing to other trial accounts. The most important are probably the
eyre rolls, the official Latin record of eyre proceedings. Unfortunately, plea
rolls record frustratingly little information. Often they contain only the charge,
the jury verdict and miscellaneous amercements. This is especially true of
thirteenth-century gaol delivery records which provide only the most skeletal
information. Fortunately, for eyre plea rolls, there was wide variation in cler-
ical practice and even a clerk who usually recorded only bare bones facts,
occasionally put some life into his writing. Consider, for example, the follow-
ing case from the 1247 Bedfordshire eyre:

John son of Benedict appealed Ivo Quarel, Osbert Cokel and Henry Wyncard in
county court of [breach of the] king’s peace, wounds and imprisonment etc.
And he [ John] now comes and does not want to prosecute them. Therefore let
him be committed to jail and his sureties, Ayltrop Balliol and Walter son of Odo,
are in mercy [fined]. And Ivo and the others come [to court]. And the jurors
testify that they [ John, Ivo, Osbert and Henry| have settled and they say that, in
truth, the aforesaid Ivo and the others came to the property of Matthew of
Leyham in Barford and fished there without Matthew’s permission and contrary
to his wishes. The aforesaid John came along and asked them for a pledge, and
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the aforesaid Ivo would not give him one, but instead struck the aforesaid John
in the head with a hatchet and made two wounds each three inches long down
to the crest of the head. And they [Ivo and the others] beat him badly. And
afterwards they took him and bound him and put him in a boat and took him
from this county [Bedfordshire] to the county of Huntingdonshire to Ivo’s house
at Buckden. There they dragged him with a rope to a window of Ivo’s solarium
and forced him to break the window with an axe. And they painted the wall
near the window with the blood flowing from the wounds the aforesaid Ivo had
given the aforesaid John, and they dragged him through the window and set
upon him a blanket and some linen saying that he had stolen them. And they
raised the hue [and cry] and caused the men who responded to the hue [and
cry| to understand that eighteen thieves had come to his house, and that all
except the aforesaid John had gotten away. So they put the blanket and the
linen on him and took him to Huntingdon and gave him to the sheriff to be
incarcerated. And he remained in prison until his tithing delivered him. There-
fore let the aforesaid Ivo and the others be taken into custody. Later Ivo Quarel
came and made fine for forty marks . . .>?

What is most notable about this case is the detailed account which the
jurors provided of what happened. Although it is possible that they heard
testimony in court and then provided this complex narrative as a synthesis of
what they heard, this seems implausible. From whom would they have heard
such testimony? The appellor, although present at the eyre, did not want to
prosecute and had, in fact, settled with the defendants. He is unlikely to have
testified. The defendants had no incentive to provide the information. Perhaps
third parties, to whom the appellor had previously related his ordeal, testified
in court. Most likely, however, the jurors had informed themselves out of
court, by talking to the appellor while he was still interested in pursuing the
case or by talking to representatives of the relevant villages to whom the
appellor might have spoken. They might also have learned from the appellor’s
presentation of the appeal at the county court. In this regard, it is notable that
jurors are said to ‘testify’ (testantur). They were seen as witnesses themselves.
It is unlikely that they were eyewitnesses. Rather, they were hearsay wit-
nesses, synthesising and testifying as to what they heard from others before
coming to court.

The jury’s testimonial role is highlighted in a case from the 1227 Essex
eyre. A chaplain was appealed for arson and claimed benefit of clergy. As was
common in such cases, the jurors nevertheless rendered a verdict. They said
that he had committed arson and ‘they disclosed certain reasons for this’
(ostendunt inde certas rationes).>® As the theory of the self-informing jury sug-
gests, reasons and facts were not argued to the jury. Rather, jurors offered
them to the judge.

While the plea rolls generally support the idea that the jury came to court
well-informed of the relevant facts, they also suggest that jurors sometimes
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learned from trial. Not only would trial give the defendant, the judge and the
appellor (if it was an appeal) a chance to speak about the case, but other
persons are occasionally mentioned in the plea rolls as providing information
in open court. A homicide appeal from the 1218 Yorkshire eyre provides a
particularly informative example of in-court testimony. After the principal
defendant, Simon, was convicted and hanged, the record continues with pro-
ceedings against accessories. The key parts are underlined, and the original
Latin of important verbs has been supplied:

The same Jordan appeals as accessory Geoffrey of Stallingborough. The sheriff,
the neighbourhood. and the jurors bear witness (testantur) that this Geoffrey
came before them after Hawisa’s death and said that the same Simon had many
times asked him to come with him to kill Hawisa, and that on the night on
which she was killed he had asked him to go with him and he said that he
would not, and immediately Simon went with his daughters and killed her, and
if he should wish to deny this he would prove it against him as the court shall
adjudge. It was attested (testatum fuit) by the bishop of Durham'’s serjeant of
Howden and the 4 villages and all the neighbourhood that before Geoffrey was
taken they found upon him a certain jewel box and border of cloth which they
well know (noverunt) to have belonged to Hawisa, and upon William his
son they found a razor and tunic which belonged to Peter of Duffield, Hawisa's
husband, who has set out to the land of Jerusalem, and William said (dixit) that
Geoffrey his father entrusted them to him and Geoffrey denied (dedixit) this.
Afterwards Geoffrey came and admitted (cognovit) that he was present where

the aforesaid Hawisa was killed and he appeals thereof William the smith of
Duffield . . .**

It is apparent that there were a lot of people speaking in court in this case.
As would be expected, the appellor, defendant, jurors and representatives of
the four villages spoke. The jurors in particular spoke at length, informing the
judge of many details about the case. In addition, the sheriff and the neigh-
bourhood (visnetum) joined with the jurors in reporting what Geoffrey had
said to them after Hawisa’s death. It is unclear exactly how this happened.
While the record makes it sound as though the sheriff, the neighbourhood,
and jurors spoke in unison, it is far more likely that the sheriff, one or two
neighbours, and a representative of the jury spoke one after another, saying
roughly the same thing. For similar reasons, the bishop of Durham’s serjeant
of Howden, neighbours, and representatives of the four nearby villages, prob-
ably spoke separately about finding the deceased’s goods in the defendant’s
possession. It is not entirely clear, however, that the serjeant and neighbours
spoke in open court, because, unlike the prior testimony, their words are in-
troduced by a past tense verb — testatum fuit rather than testantur. While this
change in verb tense might indicate that the testimony was communicated to
jurors before the eyre, the eyre rolls are notoriously inconsistent in their use
of verb tenses. Later in the same record, Geoffrey’s confession is recorded in
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the past tense, even though it clearly happened at the eyre in open court. The
record also indicates that William said that his father gave him the razor and
tunic which had belonged to the deceased. Again, William probably spoke in
court, although the use of the past tense might suggest otherwise.

Because the defendant confessed, there is no verdict in this case. Neverthe-
less, it suggests that testimony was given in open court and that in appropri-
ate cases such testimony could have provided evidence which influenced jury
verdicts. As Maitland noted, there were no rules against in-court testimony.”®
So many people were summoned to the eyre that it was inevitable that some,
especially officials, would have had knowledge about criminal cases. It should
not be surprising that those with knowledge wanted to speak at trial, nor that
judges allowed them to do so. The fact that witnesses sometimes spoke in
court does not necessarily detract from the self-informing nature of the jury.
For example, in the case above, the testimony of the serjeant, neighbours, and
sheriff seems duplicative.’® Everything they said was also said by the present-
ing jury or four villages, who would have constituted the trial jury if the
defendant had not confessed. This case thus provides a nice illustration of
how witness testimony at trial is not incompatible with the idea that jurors
came to trial already well informed.

Although this case shows that witnesses sometimes testified at trial, it does
not prove that they were an ordinary part of criminal trials. To document the
frequency and nature of such testimony, I looked for witnesses in four crown
pleas eyre rolls. These rolls contain 1300 cases from different parts of Eng-
land, spanning most of the century. Table 3.2 summarises the frequency of
testimony, who the witness was and what he spoke about. The table suggests
that testimony was quite uncommon. The plea rolls record only 80 instances
of testimony in 1300 cases. That means there was testimony in only 6 per
cent of the cases. Even this may exaggerate the extent to which witnesses
appeared because the speaker in the overwhelming majority of such instances
was not identified. Rather, the testimony is introduced by an ambiguous for-
mula, most often ‘Later it was testified that (Postea testatum est quod).” It is
possible that such information was actually provided by the jurors, in which
case it would not be properly categorised as testimony in the sense used in
this chapter. The idea that such formulae were used to introduce words spo-
ken by the jurors is supported by the 1286 Huntingdonshire eyre roll, which
often uses the formula ‘Later it was testified by the jurors that’ (Postea testatum
est per juratores quod) rather than ‘Later it was testified that'.>” This suggests
that clerks writing other eyre rolls may have used ‘Later it was testified that’
as a shorthand for ‘Later it was testified by the jurors that’. If one counted
only cases which explicitly identified the person or group speaking, there were
only seventeen instances of testimony. That represents testimony in barely
one per cent of cases. Of course, it is possible that there were many instances
of testimony which were not recorded, but given the evidence from other
sources, such as treatises and reports (discussed below), this seems unlikely.
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Table 3.2 Testimony®in eyre plea rolls by topic and speaker, 1221-86

Coroner  Sheriff ~ County®  Other Non-officials’ ~ Unidentified  Total

officials’ speaker®

Law enforcement

misconduct 1 1 2 1 0 20 25
Flight* 0 1 0 0 0 13 14
Forfeiture* 0 0 0 0 0 14 14
Accusation® 0 0 0 0 0 9 9
Guilt' 1 2 0 1 0 3 7
Other® 4 0 1 0 2 4 11
Total 6 4 3 2 2 63 80
Notes:

* ‘Testimony’ means words spoken at trial by a speaker not identified as a judge, juror, village, appellor,

defendant, attorney of a defendant, or ordinary claiming a defendant as cleric. The table counts instances

of testimony. Sometimes, as in the 1218 Yorkshire case quoted above, there was more than one instance

of testimony in the same case. As a result, some cases are counted twice or even three times in the table.

The eighty instances of testimony occurred in only sixty-eight cases.

Testimony about individuals, officials, and groups who failed to fulfil their law enforcement responsibilities,

including villages that failed to pursue suspects, sureties or bailors who failed to ensure someone’s presence

at the eyre, and misappropriation of forfeited chattels.

Testimony about whether a suspect fled or abjured and/or information about suspects who fled or abjured,

including whether suspects who fled were tried and/or executed elsewhere.

Testimony about whether a defendant who fled or was convicted, had chattels or lands and/or their value.

Testimony which accuses someone not previously mentioned of an offence other than law enforcement

misconduct. Such accusations were most often of homicide.

Testimony about whether a suspect was guilty.

Testimony which does not fall in any of the above categories, such as that a case was removed to the

Bench in Westminster or that a neighbour was sick and thus could not attend the eyre.

Means that representatives of the county court testified.

Were the mayor of London and a sheriff s attorney.

Means an ordinary person, i.e. one not a coroner, sheriff, other official, or representative of the county

court.

¥ Means that the speaker was not identified. For example, the record might simply say ‘it was testified that’
(testatum est quod). It is possible that the jury was speaking in such instances.

Sources: D. M. Stenton (ed.), Rolls of the Justices in Eyre . . . Gloucestershire, Warwickshire and Staffordshire,

1221, 1222 (Selden Society, 59, 1940), pp. 331-415; Meekings (ed.), The 1235 Surrey Eyre, 11 (32),

pp. 379-443; Harding (ed.), Shropshire Eyre, pp. 196-300, 307-9; De Windt and De Windt (eds), Royal

Justice, pp. 292-408, 476-87.
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The topics of the testimony are also revealing. The overwhelming majority
of the testimony was about collateral matters rather than a defendant’s guilt
or innocence. For example, almost a third of the testimony was about law
enforcement misconduct, such as a village’s failure to pursue a fleeing suspect
or a pledge’s failure to produce someone at the eyre. Much of the remaining
testimony concerned whether a suspect had fled or abjured and/or whether
such a suspect was tried and/or executed elsewhere. In addition, a substantial
amount of testimony was about forfeited chattels or lands. Only sixteen in-
stances of testimony were about matters at the core of the jury’s function:
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accusations of felony and the guilt or innocence of the accused. This means
that testimony like that in the Yorkshire 1218 case quoted above is recorded
to have occurred in barely one per cent of cases. The fact that testimony was
almost always about collateral matters may help explain why it is not men-
tioned in other sources, such as treatises or Year Book reports.

It is also worthwhile to note the positions of those identified as speakers.
The most common were officials, such as the sheriff and coroner. Since such
persons were heavily involved in the law enforcement activities prior to the
eyre, and since they were required to be at the eyre, it is not surprising that
they often had useful information to contribute. It was extremely rare for
ordinary persons to be recorded as speaking at trial. I found only two such
instances in the 1300 cases examined.

One important, unresolved, issue about this testimony is whether it was
sworn. Maitland thought it was not’® and this view is supported by the lack of
any mention of witness oaths in the plea rolls or treatises. Although argu-
ments from silence are always dangerous, given the copious evidence for oaths
by jurors, appellors, appellees (defendants in appeals) and compurgators, si-
lence here is quite telling. On the other hand, the plea rolls often make use of
the verb ‘to testify’ (testari), which might suggest that witnesses were sworn.

The plea roll evidence thus substantially augments our knowledge by show-
ing that there was occasional in-court testimony. Nevertheless, such testimony
seems to have been rare and largely restricted to collateral matters. In addi-
tion, it was probably provided most often by officials rather than by ordinary
persons.

Year Book reports

The last few pages have focused on plea rolls, the official record of court pro-
ceedings. Toward the end of the thirteenth century, a new form of legal liter-
ature emerged — reports, often called Year Books. These were unofficial notes
on cases, probably written down by lawyers for themselves and each other.
The overwhelming majority of these reports deal with civil cases, but, as Seipp
has noted, there was a trickle dealing with criminal cases.”® Some of the
reports provide vivid insights into the conduct of trials, because, like the Placita
Corone, they take a dialogue form which seems to record what actually tran-
spired in court. Unlike the Placita, however, the reports are about actual cases,
not hypotheticals. The following case from the 1293-94 Yorkshire eyre is
illustrative of the richness of some reports:

Judge: Hugh, it was presented to us that you committed rape . . . how do you
want to acquit yourself?

Hugh: Lord, I request that I be able to have counsel lest I be deceived in royal
court for lack of counsel.

Judge: You ought to know that the king is a party to this case and prosecutes
you ex officio, and in this situation the law does not allow you to have counsel
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against the king ... And therefore, on the king's behalf, we order all the
pleaders who are your counsel to withdraw.
[The pleaders were removed. |

Judge: Do you consent to these twelve honest men, because we know that they
do not want to lie for us?

Hugh: 1 consent to my peers, but not to the twelve who accused me.. . .

[Hugh successfully challenged several of the jurors.|

Judge: We accuse Lord Hugh of the rape of this woman. He denied it. Asked how
he wants to acquit himself, he said ‘by good country’ and put himself on you
for good or bad. And therefore we order you, by virtue of your oath, to tell us
whether Lord Hugh raped this woman or not.

The twelve: We say that she was raped with force by Hugh’s men.

Judge: Did Hugh consent to the deed or not?

The twelve: No.

Judge: Did they know her carnally?

The twelve: Yes.

Judge: Against the woman'’s will or with her consent?

The twelve: With her consent . . .

Judge: Lord Hugh, because they acquit you, we acquit you.®

Like the accounts in the Placita Corone, trial was primarily a dialogue
between the judge and the defendant. The judge took a quasi-prosecutorial
role, expelling the defendant’s lawyers, and, in passages omitted above, chal-
lenging his claim to clerical privilege and bullying him into submitting to jury
trial. As in Britton, the defendant was allowed to challenge jurors who had
served on the presenting jury. Once the jury selection process was over, the
judge immediately charged the jury. As in all of the treatises and most of the
plea roll accounts, there is no mention of witnesses. Given the lavish detail
with which other aspects of this case were recorded, it would be surprising for
the reporter to have omitted witness testimony and arguments about such
testimony, if witnesses had in fact testified. The latter part of the report is a
dialogue between the judge, who seems to have known nothing of the facts,
and the jurors, who tell him what they knew (or, perhaps, what they wanted
him to believe). The independence of jurors from what was said in court is
underlined by the fact that, while the presentment and preliminary proceed-
ings had said nothing about accomplices, the jurors’ verdict states that it was
Hugh’s men, not Hugh himself, who had intercourse with the woman.

On the whole, this and other thirteenth-century reports confirm the ac-
counts given in the treatises.®! The testimony of witnesses is never mentioned.
Rather, trial was primarily a conversation between the judge and the defend-
ant, and secondarily between the judge and the jury. Inmediately after being
impanelled, or perhaps after some deliberation,®” the jury rendered its verdict.

73



Daniel Klerman

IV Explaining the decline of the self-informing jury

This chapter has tried to show that thirteenth-century jurors were self
informing. By the mid-fifteenth century, however, it is clear that jurors were
becoming increasingly dependent on in-court testimony. Why did the jury
become less self informing? Undoubtedly, increased mobility and other social
changes played a large role.®* The essays by McLane and Post, however, sug-
gest that fourteenth-century changes in jury composition played a part, at
least in criminal cases. This timing suggests two explanations: the transition
from eyre to gaol delivery®* and the exclusion of presenting jurors from the
trial jury.

The last regular eyre was held in the early 1290s. By that time, and prob-
ably several decades earlier, gaol delivery had become the principal forum in
which criminal cases were heard. The rise of gaol delivery undoubtedly rep-
resented an improvement in the justice system. Eyres were held infrequently
— every four years at the turn of the thirteenth century and with decreasing
frequency thereafter. Decades might separate eyres toward the end of the cen-
tury. Even four years was a long time to hold a homicide suspect in gaol
before trial, to expect jurors to remember the facts, or to require appellors to
remember the exact phrasing of their pleadings in county court. Gaol delivery
sessions, which were held roughly twice a year, dramatically alleviated the
problems caused by delay. Such frequent sessions, however, had at least one
unanticipated effect: they made it difficult to recruit local jurors.

For eyres, recruitment of jurors was relatively easy. Although the sheriff
summoned all freeholders, this was not a heavy burden, because the eyre met
so infrequently. In addition, because the eyre was the forum for a wide variety
of civil and criminal cases, many individuals had to attend anyway. Finally,
those who served on juries would have perceived the importance of their
presence, because jurors from all but the smallest hundreds would have been
involved in more than a dozen cases. Even the representatives of the villages,
who were specially summoned, would probably have been involved in at least
a few cases.

Recruitment for gaol delivery was very different. Such sessions were held
much more frequently, so summoning all freeholders and representatives from
every village to each session, would have imposed a huge burden. In fact,
doing so was forbidden by statute.®®> Even though gaol delivery sessions were
often held at the same time as assizes for civil cases, because assize sessions
were also held more frequently, fewer people had litigation to attend to. In
addition, the increasing employment of attorneys and pleaders meant the
parties themselves might not attend even if they had pending cases. As a
result, jurors had to be specially summoned and naturally found service bur-
densome. In addition, because gaol delivery sessions were held so frequently,
relatively few cases were heard at any one session. As a result, jurors would
have felt that service was not worth the effort. If hundred jurors appeared,
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they likely would have had only one or two cases to try. If representatives of
the village appeared, they would likely have tried only a single case. Not
surprisingly, although representatives of the villages were still summoned,
sheriffs seem to have given up trying to get them to attend. The plague must
have aggravated these problems by drastically reducing the population — thus
reducing both the pool of potential jurors and the number of suspects tried
— without reducing the number of hundreds.

Not surprisingly, coroners, bailiffs, assize recognitors, and others with inde-
pendent reasons to attend gaol delivery came to constitute a disproportionate
fraction of jurors.®® There were not enough of these, however, to fully staff
juries of all the relevant hundreds, so judges and sheriffs had to improvise.
Pugh, Post, and Powell documented the strategies they employed. Given the
dynamics of juror recruitment at gaol delivery, one should not be surprised at
the difficulty of assembling jurors with local knowledge. If anything, it is sur-
prising that sheriffs were able to recruit juries that were largely hundred-
based for so long. One might have thought that the system described by Powell
— juries composed of men from several hundreds trying suspects from multiple
hundreds — would have appeared a century earlier.

The problem created by the frequency of gaol delivery sessions was com-
pounded by the exclusion of presenting jurors from the trial jury. As Britton
and the Year Book report quoted above show, defendants in the late thirteenth
century had the right to challenge jurors who had indicted them. In 1352,
this protection was enacted into statute.®” Although the purpose of this change
was clear (to ensure a fair trial), it, like the introduction of gaol delivery, had
an unintended effect: barring twelve of the most knowledgeable people, the
presenting jury, from service on the trial jury.

These developments suggest that as the Middle Ages drew to a close, juries
contained fewer informed members. They do not prove, however, that the
late medieval jury was no longer self informing or that it relied principally on
evidence presented in court by parties or witnesses. Powell pointed out that
jurors from the hundred were partly replaced by officials, such as coroners,
hundred bailiffs and constables. Because of their involvement in pre-trial pro-
cesses, these jurors came to court with significant information about suspects.®®
In addition, fourteenth-century gaol delivery juries still consisted overwhelm-
ingly of men from the hundred and fifteenth-century juries usually contained
several from the relevant hundred. It is hard to imagine that these jurors
would not have heard the local view on guilt or innocence.®® Perhaps they
were already acquainted with the suspect and the alleged crime from gossip
or from discussions at local courts where the suspect may have been pre-
sented or indicted. In addition, jurors from the hundred could have discussed
the case with neighbours, officials and others with relevant information about
the crime and the suspect’s character. Since relatively few suspects from a
given hundred were tried at a gaol delivery, a juror’s fact-finding burden would
not have been large. In fact, a conscientious juror, cognisant that his verdict
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would have life or death consequences, would have been highly motivated to
acquire relevant information. He could then have shared it with fellow jurors
who, because they resided farther from the relevant events, could not gather
evidence on their own. As noted earlier, self informing is a matter of degree. A
jury with only one or a few informed jurors is less self informing than one
composed exclusively of those from the immediate vicinity of the crime. It
may, nevertheless, be self-informing in the sense that jury verdicts could have
been based primarily on what at least one juror knew before coming to court
rather than on evidence presented by parties or witnesses.

On the other hand, when juries come to contain so few members with
independent information, it is easy to see how pressure would build for more
in-court presentation of evidence. Jurors might be reluctant to convict based
solely on the word of one of their fellows. They might want to hear themselves
from those with first-hand knowledge. In addition, an accuser or witness who
was unable to persuade a neighbour juror, might travel to gaol delivery him-
self to try to sway those who came from farther away. In this way, as jurors
came less and less frequently from the hundred, prosecutors and witnesses
might have come to play a larger role, and self-informed jurors a smaller one.

V Conclusion

This chapter has tried to suggest and support a moderate position: the
thirteenth-century jury was self informing, but it sometimes heard witnesses
at trial. As Green put it, the self-informing jury was not ‘a mythical beast’.””
Jurors were recruited from both the hundred and the neighbouring villages
and thus knew an enormous amount about cases before they came to court.
Sometimes they also heard testimony, but such testimony was usually un-
necessary. It was frequently testimony by officials and almost always about
collateral matters. As a result, what distinguishes the medieval from the
modern jury is not that one heard witnesses and the other did not. Rather, it
is that medieval jurors came to court with extensive knowledge about the
case and the defendant. They heard testimony, but they heard much less, and
what they heard was less important.
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Trials in manorial courts
in late medieval England

Maureen Mulholland

A legal historian approaching the history of the manorial courts is aware that
the comprehensive literature of the manor has been primarily concerned with
the social, economic or political significance of the manor court. The rolls
have been a rich source of research into the nature of medieval society, in-
cluding questions of personal status, family structures, lordship, demography
and social relationships, as well as the practice of agriculture and land man-
agement in the medieval English countryside.! For a lawyer, the study of
legal institutions in themselves is a legitimate field of research, although this
cannot and should not be divorced from that of the society in which they
operated. Maitland himself, having a deep knowledge and understanding of
the law and the instincts and skills of a historian, provided a fundamental
analysis of the constitution and procedures of manorial courts in his seminal
volume for the Selden Society 1889.% Here he affirmed the intrinsic legal im-
portance of the courts and, in particular, stressed the significance of their
procedure, since ‘[w]e cannot form a true notion of them unless we know
how they did their ordinary work, and this we cannot know until we have
mastered their common forms’.? It was nearly a century later that legal his-
torians, notably John Beckerman* and, more recently, L. R. Poos and Lloyd
Bonfield® restored the purely legal aspects of the court rolls to the study of
legal history.

The vast range of manorial court records presents a daunting challenge to
the would-be researcher. The primary sources for the manorial courts are
manorial documents, consisting of account rolls, extents (surveys for valu-
ation of the property of manors) and especially court rolls and court books. The
earliest extant manorial rolls date from the thirteenth century® and at that
stage the accounts of trial provide considerable detail. By the fourteenth cen-
tury the stewards of manors were professional lawyers and it is no accident
that, with the increasing professionalisation of these officials, the manorial
court rolls became less informative and more formulaic. There are, nonetheless,
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many collections of rolls for the fourteenth and fifteenth centuries which reveal
a vigorous jurisdiction whose proceedings in many respects mirrored those
in developing common law courts, but which retained the informality, speed
and ease of access which perhaps compensated for a lack of access to the
common law courts.

Because the income of the courts was paid to the lord, the court rolls of a
manor, together with extents and accounts, were primarily financial records,”
and the steward or bailiff who compiled them was not, therefore, primarily
concerned with the working of the courts. Nonetheless, the rolls provide a
vivid picture of manorial legal rituals and although the late medieval rolls are
less informative than those of the mid-thirteenth century, they still provide
important evidence of the nature of trials in these courts — their structure,
personnel and procedures, their rationale and their importance in the formu-
lation of manorial custom and in the settlement of disputes by litigation. Al-
though there are many variations in practice, there is considerable uniformity
in the formulae used in the manorial rolls. Written in Latin, by clerks with
varying degrees of skill, the rolls follow a fairly consistent procedural pattern,
containing abbreviations, contractions of terms, specialised formulae and tech-
nical language, all of which became common form, constituting the legal
language of the manorial system.®

A further valuable source of information about manorial trial procedures is
the material contained in the many court keepers’ guides and manuals which
were produced as early as the thirteenth century. At first in manuscript, passed
from one steward to another, they were later printed and circulated widely.
Typical of these manuals, printed and published in the sixteenth century, are
the four court guides, reproduced in 1892 in a volume edited by Maitland and
Baildon and published by the Selden Society,’ and providing important details
of the procedure in a manorial court as well as an entertaining revelation of
medieval community life.

The term ‘court’ in the medieval context, is wider than a tribunal of adju-
dication.' The court of the manor was a microcosm of the kingdom, and a
little commonwealth in itself, and, like the Curia Regis of the Norman kings
and their successors, executed functions which can be analysed as legislative,
administrative and judicial. Like courts of the common law, which were ultim-
ately to supersede them, the manorial courts made and developed customary
law and played an important role in land transfers as well as providing for the
settlement of disputes and the regulation of conduct. The evidence of the man-
orial rolls and court books, the court keepers’ guides and the many studies of
manorial jurisdiction, especially the work of Professor Beckerman'' and Pro-
fessors Poos and Bonfield,'> demonstrate that, in hearing cases, the manorial
courts were making and applying justice according to precedent, in the form of
manorial custom, and adjudicating in disputes according to law. They therefore
had that internal rationality which Joseph Jaconelli notes as the first require-
ment of a genuine trial in relation to substantive and to procedural rules.
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The classic analysis of the manorial courts divides them into those which
were essentially seignorial, based in the feudal relationship, and those which
exercised franchisal jurisdiction whose basis lay in the delegation of royal
power.'? In the case of the seignorial courts, namely the court of the honour,
the court baron and the court customary, the lord had the duty to provide a
court for his vassals and the right to demand their attendance. The honour
court, often called the curia ducis (or occasionally the curia militum), was a
gathering of the lord’s most important and powerful tenants, principally those
who held by knight service, and its jurisdiction extended over a number of
his manors. Although the honour was the ‘head’ of all the lord’s manors,
the honour court was the first to decline in importance as a judicial body,'*
especially when legislation in 1259 and 1267 prevented its development as
a manorial court of appeal, by providing that pleas of false judgment were to
be dealt with only by royal judges.

The court baron was the lord’s court for a single manor for his free tenants.
In addition to declaring and sometimes creating the law of the manor, it was
also concerned with the interpretation and enforcement of feudal services
owed to the lord, as well as with disputes between free tenants, especially over
title to freehold land, at least until the late twelfth century. At that point these
courts began to feel the weight of the competition of new procedures and
remedies afforded to free tenants by the growth of the king's justice.

The court customary, often known as the halmote or halimote, was the
court for the lord’s unfree tenants, presided over by the lord’s steward or his
deputy, or, more commonly, by the bailiff. This court exercised ‘domanial’
jurisdiction, enforcing the duties of villein tenants to perform their feudal ser-
vices, declaring and applying the custom of the manor in relation to the proper
cultivation of the manorial land, and in particular to the rights of unfree
tenants over their land, including the legal recognition of land transfers.
In addition the halmote punished breaches of manorial custom, including
anti-social behaviour and minor moral offences. It also dealt with civil litiga-
tion subject to the forty-shilling limit'® imposed by the Statute of Gloucester of
1278, including pleas of trespass, debt and slander.

This categorisation of the seignorial courts into honour courts, court baron
and court customary (or halmote), however, was, to a great extent, an ex post
facto rationalisation, made in retrospect by commentators in the fifteenth and
sixteenth centuries. In reality, the distinctions between the courts were far
from clear cut and although in later theory the court baron was solely for free
tenants and the court customary (or halmote) for unfree, the distinction was
often unclear in medieval practice.

The lord’s franchise jurisdiction was different in kind from his seigniorial
jurisdiction over his tenants, since his entitlement to hold such a court did not
belong to him by right but had to be vested in him or his ancestors by the
monarch,'® delegating some of the Crown’s prerogative jurisdiction over what
would now be categorised as minor criminal offences and thus permitting the
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lord to exercise such jurisdiction free of intervention from the king or his
officers. The usual franchise jurisdiction was equivalent to that of the sheriff
in the tourn — the twice-yearly session of the hundred. The common name
given to hundred courts is the leet (leta) and sometimes magna leta. However,
it is also often described in the rolls as visus francpledgi/ francipledgii (view of
frankpledge), since one of the first duties of these courts was originally to
ensure that every male over the age of twelve was in frankpledge — i.e. a
member of a tithing. The leet met twice a year and was particularly con-
cerned with day-to-day matters relating to law and order in the manorial
community and with minor crimes, especially blood letting, and breaches of
the assizes of bread and beer. The leet’s jurisdiction over crime did not extend
to the most serious felonies, unless the franchise gave to the lord extended
rights such as the rights of ‘infangthief’, ‘outfangthief’ and gallows, entitling
him to hang thieves and other malefactors caught red-handed on the manor
or outside it — rights which, by the middle of the fourteenth century, were
reserved to the royal justices.!” Although trial procedure differed in some
respects between leet jurisdiction and seignorial jurisdiction, it is not always
easy to distinguish between them, especially when the courts were dealing
with conduct which was punishable both as a manorial transgression and
as a leet offence.'® Moreover, the manorial rolls reveal a constant overlap
between the proceedings of the halmote and those of the court leet, both of
which were often conducted at the same session. The proceedings of the two
courts often appear on the same court roll.?

It was the procedural advantages of the king’s justice which attracted free
tenants and disputes over freehold land away from the lord’s court to the king’s
court, particularly through the development of the writ. After Henry II's
assertion of the principle that ‘no man need answer for his freehold land
without the king’s writ’,?® it became necessary for the claimant in a dispute
over freehold land to obtain a writ of right patent before he could compel his
opponent to answer in the lord’s court. Even where such a case was com-
menced in the lord’s court, it could be removed at the parties’ behest to the
county court by the process of tolt, whence it could be removed for a hearing
by the king or his justices by obtaining a writ of pone from the Exchequer. The
introduction by Henry II of the writ of Grand Assize, available to defendants
to a writ of right patent, further weakened the jurisdiction of the seignorial
court over freehold land disputes, since few defendants would prefer the lot-
tery of trial by battle in the lord’s court to the rational procedure of an inquest
of knights of the shire held before the royal justices. Further, the issue of
praecipe writs by the Exchequer, even where the case was strictly for the lord’s
court, encouraged litigants to seek the king’s rather than the lord’s justice in
a dispute over freehold land. The stricture in Magna Carta, to the effect that
the writ praecipe should not issue so as to deprive a man of his court,*! had
only a minimal effect, since by the early thirteenth century the possessory
assizes gave freeholders a quick and effective way of testing rights to seisin,
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enforced by the power of the king, through the sheriff, and tried before the
royal justices by an ‘inquest jury’ of neighbours. These trial procedures,
offered by the king’s courts, were undoubtedly popular. For free tenants, whose
tenure might range from the grander kind of military service — such as the
provision of armour or fighting men — to the provision of a minor service such
as two capons, the attraction of the king’s justice to decide disputes over land
was considerable. By the reign of Edward I, the remedies available from the
king’s courts, further strengthened by the writs of entry, had made the lord’s
court less and less attractive to these litigants. When the Statute of Malborough
in 1267 removed the general duty of free men to attend court under pain of
fine, it further undermined the jurisdiction of the manorial court, at least
in relation to freehold land. Also, the monetary value to the lord of holding a
court for free tenants became ever less and it seems likely that — in addition to
better procedures — freeholders’ increasing recourse to the king’s justice can
be at least partly attributed to a belief that royal justice would be more impar-
tial and more effective than that of the manor.

The manorial court rolls show a decrease in activity of the manorial courts,
both halmotes and courts baron, in the fourteenth and fifteenth centuries.
But the decline of manorial jurisdiction should not be exaggerated. Numer-
ous meetings of the court baron and of the halmote, were still being recorded
in the manorial rolls and court books of the fourteenth and fifteenth cen-
turies. The duty of the villeins to attend the manorial court continued and
the manor remained the usual forum for the settlement of their disputes.??
Further, and most importantly, until the courts of common law began to
recognise and enforce title to land ‘by copy of the court roll’, title to land and
transfers of land held by unfree tenure were dealt with solely by the court of
the manor.

In the late medieval period many free tenants, too, were still being bidden
to attend the manorial court.”* This might be because, although free, they
held unfree (villein) land or because they owed suit by custom of the manor
or by the terms of their tenancy.?* Even in the fourteenth century knights
might still be obliged to attend the court as, for example, Robert de Nevill,
knight, who in 1348 was amerced in the Wakefield manorial court for non-
attendance.?® Free tenants might also choose to avail themselves of manorial
justice in minor matters, for the convenience of quick and cheap litigation.
In addition, social change weakened the strict hierarchy of the countryside
and manor which was affected drastically both by great cataclysms, such as
the Black Death,?® and by steady demographic, social and economic changes
in town and countryside. By the fifteenth century there is little evidence in
the court rolls as to which parties are free and which unfree, and theoretical
procedural rules as to status no longer seemed important.”” The main import-
ance of the manorial courts in relation to manorial land faded after the com-
mon law courts finally recognised copyhold title*® but the seignorial courts
survived in many manors — albeit in a severely weakened form — after the
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fifteenth century. The leet jurisdiction was the sturdiest of all the manorial
jurisdictions to survive and was still active in many manors well into the
nineteenth century, though much of its work was taken over by the petty
sessions of the justices of the peace.

I Trial procedure in manorial courts

This chapter is concerned specifically with the procedure of the medieval man-
orial courts. It is characteristic of medieval English law that the courts did not
recognise a strict separation between substantive and procedural law, and
that substantive law was neither separate from nor more important than
procedure. In the manorial, as in the common law courts, proper procedure
was not merely an adjunct to a just hearing but, as in the American doctrine
of due process, was integral to it. Whether the material under examination
consists of the ‘dull and monotonous material’ which Maitland warned was
necessary for a proper understanding of the manorial courts, or the more
individual cases of ‘curiosities’ collected by Poos and Bonfield, the procedure
of the courts, as reproduced in the court rolls and court books, is worthy of
study in itself. For ‘any attempt to understand law in the manor court must
logically include consideration of how business was brought to the tribunal,
how cases proceeded once they came before the court, and by what mode of
proof they were resolved’.?

The court baron and the halmote were originally held every three weeks,
though their sittings became increasingly irregular during the fourteenth cen-
tury and by the fifteenth were often held only twice yearly, at the same time
as the court leet. Manorial procedure followed certain well-established forms
and a typical case in the court baron or the halmote was governed in accord-
ance with manorial law and custom, which usually prescribed the following
stages.

Summons
The proceedings were commenced by summons, often announced in church
on Sunday or nailed to the church door, telling the tenants and suitors of the
court of the date and time of the sitting. Reasonable notice had to be given,*
which commonly was three days’ or might be as little as one day’s notice.

Attendance and essoins
Since suit of court was a duty, albeit after 1267 an obligation which could
generally be enforced only on unfree tenants,’' non-attendance was a breach
of feudal duty for which tenants could be amerced.?*? Virtually every court
session began with amercements for non-attendance and, if the recalcitrant
person failed to attend on a further occasion without excuse, the steward
would order distraint or attachment of their person or their chattels. A regu-
lar aspect of the procedure of these courts was the use of ‘pledging’ where X's
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friend or relation attended the court and acted as surety for his future attend-
ance. The social pressures of the small community which was the manor
were sufficient to ensure the court attendance of a party to litigation or even a
party accused of a crime by the court’s accepting another person as ‘pledge’.
Every manorial court roll contains a regular list of ‘pledges’ who were often
recorded on the roll elsewhere as jurors, as affeerors or even as parties before
the court in a different case. In many manors free tenants were allowed to
appoint attorneys to represent them.

The custom of the manor, like the common law, allowed a party to put in a
plea, known as an ‘essoin’, to excuse non-attendance or delay, and, if the
essoin was acceptable to the court, the party concerned was excused, usually
subject to a pledge that the absentee would appear at a later court to warrant
or confirm that his essoin was genuine. Certain standard essoins were recog-
nised as excusing attendance at court. In addition to the common essoin (de
malo veniendi) which applied when the party summoned could not attend
because of illness or infirmity, there were bed sickness (de malo lecti), serving
in the king’s wars (de servitio Regis), absence over the seas (de ultra mare), and
absence on pilgrimage or at the Crusades (in Terram Sanctam), but the courts
of the manor may have accepted lesser excuses. Essoins were always available
to free tenants in the manor and by the fourteenth century unfree tenants
could also essoin. Increasingly essoins were made by friends or relatives on
behalf of absent suitors and were entered at the beginning of the roll, together
with the list of amercements for non-attendance.

Election of the jury
The next stage recorded in the court rolls was the swearing-in of the suitors,
pledges or jury.** At first, in the honour court and the court baron, the ‘hom-
age’, consisting of all the suitors of the court, acted as presenters and finders
of fact; later, juries were chosen from the personnel present in the court. The
rolls do not explain how they were elected or on what criteria, but they were
often elected from the ‘chief pledges’, especially in the court leet.

The functions of the jury in manorial trials were to declare — and even on
occasions to create — manorial custom, to present parties to the court baron,
the halmote and the leet, and sometimes to decide issues of fact before the
court. This ‘jury of inquest’ was a procedural institution borrowed from the
king’s courts, and adopted with enthusiasm by the manorial courts. Here
the number of jurors varied and was not limited to twelve but might be a
larger or smaller number, on occasion consisting of as many as twenty-four,
or even forty-eight, and as few as six.>* This use of the jury or inquest proved
popular — a popularity demonstrated by the willingness of manorial litigants,
whether ‘plaintiffs’ or ‘defendants’, to pay the lord or his representative for
the privilege of having a jury to decide a case. Payment would usually be a
modest sum of money but occasionally might be in kind. Thus it was reported
in 1249 that
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Adam Moses gives half a sextary of wine to have an inquest as to whether
Henry Ayulf accused him of the crime of larceny and used opprobrious and
contumelious words of him. *°

The alleged rule that there could not be a manorial jury without the pre-
sence of at least two free tenants was evidently no longer observed by the
fourteenth century and manorial juries were frequently composed entirely of
villeins. Indeed there were cases in several manors where free men chosen to
serve on a jury objected to doing so on the grounds that they were free.*®
Generally, however, free and unfree men served as jurors together and the
rolls do not seem to record that free tenants before the court objected to being
tried by villeins, although in theory such an objection could be made by a free
man on the ground that he should only be tried by his peers (per paros suos).

The duty of serving as a juror must have been onerous on occasions, since
jurors could be amerced for failing to perform their duty properly (which might
mean failing to present or wrongly doing so), or even for a lesser fault, as in
Sandal in 1348, when the jury were amerced for putting their verdict ‘in the
mouth of one insufficiently knowledgeable’. They could also be punished by
attaint®” for wrongful verdicts. It is perhaps not surprising that in the manor
court of Wakefield in 1316 John Swerd gave 6d for leave to retire from the
inquest jury.*®

It is received wisdom that the jury was a salutary counterbalance to the
power of the steward in the manorial courts and that the power of the jury
decreased in the fourteenth century, as the steward became more powerful,
and the use of special juries, summoned to decide a question of the lord’s
interests, increased. However the jury was still a living and important part of
manorial justice in the fourteenth and fifteenth centuries, when the rolls con-
tinue to report juries exerting their influence over the steward and instances
of parties paying for an inquest to decide their case, especially in disputes
involving land.*

In the court leet, the jury might consist of the same individuals as the
halmote jury, composed of free and unfree men. Unlike the jury in the court
baron and halmote, however, since the leet was exercising ‘criminal’ juris-
diction under powers delegated by the king, free men could be compelled to
serve at the twice-yearly session of that court. The leet jury was principally a
jury of presentment and by the fourteenth century such presentments were
non-traversable, i.e. not open to challenge by the persons presented. This
suggests that the charges, once made, were regarded as proved and therefore
that ‘trials’ in the leet hardly fulfilled the requirements of a judicial process.*”
The rolls do not reveal whether the person charged had any opportunity to
address the court or raise a defence, but even if he had no such opportunity,
leet procedure was not noticeably more oppressive than the alternatives of
the tourn and, from the fourteenth century, the courts of the justices of the
peace.
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Presentment

Presentment was at the heart of the manorial system of justice and in the
sense that it initiated a case it was the equivalent of the statement of claim or
writ. In the classic model of the court baron,*!' the homage (and later the jury)
presented issues for the court’s consideration. They also presented individuals
for breaches of feudal services, though by the fourteenth century, at least in
relation to free tenants, such services had usually been commuted to money
payments and the court was in effect simply enforcing payments to the lord.
In the halmote, tenants were presented for failing to fulfil the work which
they owed on the manor as villeins and for failing to pay feudal payments
or penalties such as merchet,** leyerwite,** chevage** or multure.** They were
also presented for failing in their duties relating to the proper care of the
manorial land, such as the neglect of weeds or ditches, or for allowing beasts
to stray on to a neighbour’s strip of land, or to eat or damage crops. In addi-
tion they might be presented for minor offences such as assault or slander, or
for anti-social conduct such as being a ‘common night walker’, ‘an alehouse
haunter’ or ‘a common player at cards and tables in alehouses’, or for immor-
ality where the jurisdiction of the manor overlapped with that of church
courts.

In the court leet the jury presented those accused of minor offences, espe-
cially breaches of the assizes of bread and beer and offences related to public
order, such as assaults, gossiping, night prowling or leaving foul rubbish in
the street. Another regular cause of presentment was an offence regarding
the hue and cry — either the raising of it unnecessarily or the failure to raise
it when required. As in the halmote, the presentments were made by a jury,
elected by the court at the beginning of its session. This sworn body of re-
spected members of the manor was extremely powerful in the leet, especially
in the late fourteenth and in the fifteenth centuries when presentments were
non-traversable.

Litigation
The common law courts were growing throughout the fourteenth and fifteenth
centuries, expanding their jurisdiction over civil litigation through the devel-
opment of the forms of action, but they did not provide quick, simple and
accessible justice in minor local disputes. With the decline of the eyre by the
fourteenth century, the ability of poor local residents to obtain justice without
formality or expense declined, since they would usually lack the means to buy
a writ or to cope with the technicalities of the common law, with all its com-
plexities, without legal representation. A case in the manorial court could
be commenced by a simple oral plaint or plea, whereas at common law the
complainant would need to obtain the correct writ in accordance with the
developing knowledge of the forms of action. The immediate and effective
course for a manorial resident to recover small debts or to recover damages
from a neighbour who had assaulted or slandered him was therefore to take
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his complaint to the three-weekly court baron or halmote, where the matter
would be dealt with speedily and effectively. Although litigation in the man-
orial courts decreased in the later Middle Ages, it was still an important part
of their work, at least until the sixteenth century; the rolls reveal many cases
of minor litigation, especially in disputes over land, but also many cases of
debt, trespass and slander,*® subject to the forty-shilling limit, which was a
substantial sum for an agricultural worker or peasant.*’

Land law

The most long-lasting and significant function of the manorial courts was,
perhaps, their role in dealing with land held by unfree tenure. It was a basic
tenet of the common law that freehold land was the concern of the common
law courts alone and that the whole paraphernalia of land actions, including
the rules relating to inheritance and transfer of freehold land, were unavail-
able to tenants of unfree land, which was governed simply by the law and
custom of the manor. Transfer of unfree land was untrammelled by the rigid
formalities of the common law and was achieved in the manorial court (usu-
ally on payment of a ‘fine’)*® by a simple surrender of the land into the lord’s
hands and a re-grant by the court on his behalf; this ‘tenure by the will of
the lord according to the custom of the manor’ was duly entered on the court
roll. By the fourteenth century a flourishing market in peasant land had
developed, enhanced by the changing social and economic conditions of many
peasants on the manor, whether or not technically unfree. In addition to
conveyancing the manorial courts decided complex issues of title and inher-
itance and entry on the court rolls became proof of title. The common law did
not accept title registered in this way as binding until the fifteenth century,
but once that momentous step had been taken, tenure by copy of the court
roll (‘copyhold’)** became a standard form of landholding in English law.

Proof
A basic issue in any trial is how the issue is to be decided. Whether the pro-
cedure is inquisitorial or adversarial, ultimately the procedural rules of a
tribunal will dictate who makes the decision and by what method. Proof was
all-important in medieval law courts, and much of the court’s work was con-
cerned with deciding in what ways the parties should be allowed or required
to prove their case. By the twelfth century, the old Saxon trial by ordeal was
no longer used and the Norman innovation of trial by battle had faded away
from disputes over freehold land, after the introduction by Henry II of the
Grand Assize as an alternative to battle. Trial by combat survived in the old
procedure of appeal of felony, but this too had fallen into disuse after the reign
of Henry II. Of the ancient methods of proof which still survived by the four-
teenth century, compurgation remained as part of the machinery of the man-
orial courts and, as late as the fifteenth century, the rolls often reveal a party
being allowed or required to ‘make his law’ ( fecit legem) or to ‘go to the law six
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(or twelve) handed’,*® but the records show that, although compurgation was
still being used in the fifteenth-century manor, it had become less popular and
the jury more popular as a mode of proof, particularly in issues relating to
land.’ The reasons for this are not revealed in the rolls but perhaps respect
for the oath declined or the community believed that a shady character might
logically be supposed to have a number of unscrupulous and unreliable friends.
So in a small community such as the manor, knowledge and local prejudice
would make compurgation unsatisfactory in the case of a person of poor repu-
tation. There is also clear evidence of xenophobia in that strangers or ‘for-
eigners’, being any persons from outside the manor, were regarded with
suspicion and might be unable to find local oath helpers. It seems as if the
defendants could usually choose the mode of trial and that if they were unable
to do so, the court would decide for them.>> Whatever the reasons, the trial
jury is frequently mentioned in the court rolls and the fact that parties before
the court sought this privilege and were prepared to pay for it demonstrates
its popularity as a superior mode of proof.

The use of written records or other written evidence became widespread
during the fourteenth century and a typical example from the Croxley Court
Book suggests a surprisingly high degree of literacy and sophistication in the
twelve jurors who had to decide whether a deed of feoffment, produced by a
plaintiff to prove his claim to land, was genuine.>® The court rolls themselves
became an important source of reference for the court of the manor in its later
deliberations.>*

Verdicts and sanctions

A trial on completion results in a verdict and afterwards a definitive and bind-
ing judgment. Where the manorial court gave judgment against the person
presented, he or she was said to be ‘in mercy’ (in misericordia) and therefore
subject to the court’s sanction, usually an amercement, a monetary penalty,
usually 6d, 12d, multiples of a shilling, 18d or often 6s—8d (1 mark). Amer-
cements were imposed by both the halmote and the leet, but the court fre-
quently reduced the amount or pardoned the offender on the equitable ground
that he or she was poor,’® and sometimes on other grounds such as youth or
sickness. Amercements were levied for multifarious causes — for allowing beasts
to stray, for failing to clear ditches, for fighting, for receiving strangers and for
marrying without permission or without paying merchet. Both men and
women were amerced for adultery but perhaps the most startling penalty for
a modern commentator was the leyerwite — a fine levied on an unmarried
woman who had had sexual relations, consensual or not, with a man. This
was principally imposed on the woman but occasionally imposed also on her
father. Such moral offences were also within the purview of the ecclesiastical
courts.

In addition to amercements, a sanction, akin to an injunction, was an
order by the court to a tenant to perform his feudal duties, e.g. to clear a ditch,
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to cut a hedge, to keep his pigs in, to remove weeds or to cease to co-habit
with a certain woman or to harbour a ‘stranger’. In cases of civil litigation,
such as assault, debt or slander, the court might order payment to be made by
the defendant to the plaintiff or order what was in effect specific performance,
as in the case in the Wakefield manor court in 1350 when the defendant was
ordered to complete the sale of a horse.*®

In the leet, amercements were levied for anti-social behaviour, for nuis-
ances, especially those which might be regarded as affecting community health,
such as ‘dumping’ of carcasses or rubbish, and especially for failing to be in
frankpledge and for breaking the assizes of bread and ale. The leet’s punish-
ments were often harsh, typically including stocks, pillory, tumbrel (exposure
to ridicule and shame by being made to ride round in a dung cart), and, on
some manors, imprisonment, but it could not take life nor could it mutilate
unless the lord’s grant included infangthief, outfangthief and gallows.’” By
the fourteenth century its powers had been limited by legislation, removing to
the royal justices cases of burglary, robbery, theft, counterfeiting, homicide
and arson. However, the leet survived long after its counterpart in the coun-
try — the sheriff’s tourn — had given way to the justices of the peace as a court
of lesser criminal jurisdiction. As late as the nineteenth century, courts leet
were still dealing with minor offences of public order, especially where the
manorial court survived to become the court of one of the towns which
developed within a manor.>®

Contempt of court

The authority of the court, symbolic of the power of the lord, was enforced
by court officials, especially the steward, whose powers to punish disrespect
or disobedience were extensive. The most serious contempt of court was
committed by a tenant who sued in another court than that of his or her
lord* — an easy offence to commit when there were overlapping jurisdictions,
not only between different adjoining manors but also between different judi-
cial systems. Medieval man and woman lived in a society of interlocking and
co-existent legal systems,*® each of which jealously guarded its rights. A per-
son who had suffered a trespass might bring his case before the local court,
his manorial court or, with a writ of trespass, before the common law courts,
but woe betide him if he sued in a court of another lord and another manor.
Conflicts might also arise where the manor court and the church court both
claimed jurisdiction — as, for example, in cases of adultery or breach of faith
where a judgment by the church court might result in the villein, and there-
fore his lord, being deprived of chattels.

In addition to jurisdictional challenges, the steward had extensive power
to punish conduct regarded as insulting, disrespectful or threatening to the
order of the court proceedings, e.g. by fines imposed on tenants for cursing
the jury or making a noise in court. In the fourteenth and fifteenth centuries
the rolls reveal a new spirit of rebelliousness and unwillingness to accept the
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court’s authority. Thus in Wakefield manor court in 1348 the tenants from
Warley were amerced 12d for tumult in court and at the same session the
sub-bailiff was in mercy because he ‘took counsel with men murmuring in
court’.! In a fifteenth-century case, Richard Smyth and his sons were amerced
£100 — a mighty penalty — for addressing opprobrious words to the steward
and assaulting him.®* In 1350-52, in a Wakefield manor court, seventy-two
people failed to come to court or to essoin when summoned and even the
reeve (always called the grave in Wakefield) was absent, and in many English
manors the court increasingly was unable to enforce attendance or payment
of rents.

Conciliation and settlement

The rolls reveal plentiful examples of manorial courts providing opportunities
for alternative means of settling disputes, even where proceedings had started.
Where there was litigation between A and B, the court often appointed a ‘love
day’ at a date in the near future when the parties would be able to settle their
differences and such settlement, similar to the modern practice of concili-
ation, frequently achieved a compromise. Sometimes, also, informal arbitra-
tion outside the court achieved an accommodation between the parties.®® The
desire of the courts to encourage such arrangements where possible has a
curiously modern flavour, and reveals that the justice of the manor was more
flexible than the common law.

II The personnel of the manorial court

A striking feature of the courts and of their trials was the high level of com-
munity participation — at least of the respectable members of the community.
They sometimes appear in the rolls as pledges, sometimes as jurors (whether
declaring custom, presenting, or deciding between two parties) and some-
times as affeerors.®* A pledge or juror at a halmote might be presented at
the next court for a manorial offence or for failing to pay a debt; a juror at the
leet might be presented at another session, perhaps for breaches of the assizes
of bread and ale or for a nuisance. As early as the fourteenth century, when
the social distinctions between free and unfree tenants became blurred, the
manorial court was attended by both villeins and free tenants together.®®
Both were subject to the same procedures and penalties and by the fifteenth
century it is no longer evident from the rolls which tenants were free and
which unfree. As the concept of villeinage died away gradually, without for-
mal enactment, the court ceased to be much concerned with villeins leaving
the manor, though chevage remained payable. Free and unfree tenants alike
were suitors to the court, sat on juries, acted as pledges and were subject to
the same trial procedures. There was still deep suspicion of ‘foreigners’ and
‘strangers’, these being persons from outside the manor, though the four-
teenth and fifteenth-century rolls reveal a new kind of outsider who, although
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not originally from the manor, became an influential local figure in the court
and in the community.®®

The position of women before the manorial court was paradoxical. Women
were often litigants or claimants before the courts, often seeking to assert
their property rights to unfree land. They brought pleas of trespass and debt
and were sued in their turn for the same kind of wrongs. They could not serve
on juries but they brought complaints against other women and against men.
A wife's consent was necessary before her husband could surrender their
estate in the manorial court.®” Yet although in some ways they were equal
before the court, women were subject to particular feudal dues and disadvant-
ages; they were liable to pay merchet if they wished to marry and amerced
if they married without the necessary licence. Perhaps most startling to a
modern mind is the liability of a woman who had been raped or seduced to
pay leyerwite and the fact that a woman could lose her land if she was found
to have committed adultery or fornication.*®

The steward

The steward (dapifer, later senescallus) was the representative of the lord and
exercised functions on his behalf. Although initially a modest appointment,
the office of steward was, as early as the fourteenth century, held by import-
ant figures in local and even in national society, such as Adam de Stratton in
Wiltshire, and Sir Robert Shireburn, later an M.P., in the honour court of
Clitheroe, Lancashire. By the fourteenth century the steward was usually a
lawyer, often using a manorial appointment as a stepping stone to higher
things in the law.*’

The estate steward was a powerful and prestigious figure who travelled
round the estate, holding courts in each manor, assisted by his deputy and by
the bailiff. As free tenants gradually became less significant in the manor
court, the steward increasingly replaced the suitors in making decisions and
in the fourteenth century he became the presiding judge in the court, though
the rolls reveal that the suitors and jurors were far from being mere docile
ciphers as has sometimes been suggested. Even though he was in authority
and subject to few controls in the exercise of his office, other than financial
accountability, he was not able to act with impunity and records of manorial
hearings reveal examples of stewards being censured for oppression and
injustice.”®

The bailiff
The bailiff (ballivus, serviens) was a more lowly figure who bore the brunt of
executing the orders of the court. He often presided in the halmote or the
court baron, though not usually in the leet, in place of the steward. He had
the task of summoning the suitors to the court, of taking the essoins and
swearing in the jurors, and also of executing the orders of the court by dis-
training persons or property and collecting amercements. Unlike the steward,
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the bailiff was not usually a person of rank in the community though, unlike
the reeve and the hayward, he was not a villein and was not obliged, as they
were, to accept election by the court. He was usually paid.

The reeve and the hayward

The reeve (prepositus) or grave, was elected by the manorial court once a year,
from the unfree tenants of the lord, and his duties were many. In return for
minor favours, such as being permitted to eat at the lord’s table at harvest
time, he was responsible for the organisation of the manor and its agriculture.
His office and that of his colleague, the hayward, were onerous and the retri-
bution for inefficiency harsh. So in Modus tenendi curias,”* Robert the reeve is
sentenced to forfeit his goods and to be put in the stocks because he is always
‘haunting fairs and taverns’. The office of reeve was so unwelcome that there
are examples in many manorial courts of tenants paying amounts ranging
from 1s to 20s to be relieved of it.”

Affeerors

These officials were elected annually by the court to decide the amounts to be
paid to the court by way of amercements, required by Magna Carta to be
assessed ‘by the oaths of the honest men of the neighbourhood’.”® Affeerors
were frequently unfree tenants, but this does not seem to have prevented
them from deciding amercements for free tenants, nor does there appear to
be evidence of protest or appeal against the amounts fixed, a list of which
appears in the margin of each court roll.

III Publicity — openness

The notion of openness is deeply ingrained in our ordinary notions of trial,
and secret trials are regarded with suspicion in a free society, unless there is
an overriding reason for secrecy.”* Trials in the manorial courts fulfilled the
condition of openness as they were held in the heart of the manor, in a place
prescribed by manorial custom. Sometimes it was the somewhat romantic
location of a tree in the manor,” but more usually the court would be held
in the great hall of the manor house or sometimes in church.”® Suit of court
was not only a duty but also a right; hence in their essence these courts were
open to all the lord’s tenants. Long after the attendance of free tenants could
no longer be compelled, villeins still owed suit of court and were amerced
for failing to attend. Free tenants also continued to appear in the manorial
court, either as tenants of unfree land or in relation to personal disputes
with other tenants, including villeins, as the distinctions of status diminished.
The proceedings of the manorial court continued to remain open to the inha-
bitants of the manor, though the fifteenth century saw the decline of man-
orial justice — a decline evidenced by the fact that courts ceased to be held at
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regular three-weekly intervals and the rolls show an increasingly long list of
non-attenders, including even court officials such as the reeve.

IV Impartiality — independence and freedom from bias

The manorial court was the only realistic forum of justice for the majority of
dwellers on the manor and, viewed with the eyes of the twenty-first century,
that justice may seem to have been rough and its impartiality suspect. The
court was, after all, the lord’s court; the presiding officer, the steward, was the
lord’s representative and the other officials of the court were the lord’s tenants
and therefore beholden to him. It is tempting to see the courts of the manor as
the essence of feudal oppression; how could tenants, and particularly villeins,
obtain even-handed justice? Yet it is clear from the manorial records that the
court and its proceedings were subject to the law and custom of the manor.
The manor was not a despotism. Just as the realm was governed by the king
according to law and to feudal principles, the manor was regulated by man-
orial law. The suitors, pledges and jury of the manor courts were fellow ten-
ants, many of them important members of the community, and even in his
most powerful period the steward could not override the judgments of the
court completely. On occasion the court rose up against an unjust official
and, in the case of an elected office, replaced him.””

Of course it would be naive and unrealistic to assert that there was no bias,
injustice or corruption; experience of human nature makes it inevitable that
there would be oppression in many manors by the lord’s representatives —
indeed there is evidence of such conduct and of the robust response of some
manorial communities. There must have been prejudice and unfairness in the
judgments of the court on occasions. The rolls simply state the presentments
and by the fifteenth century these were non-traversable. Further, a person of
ill repute, or someone regarded as an ‘outsider’ or ‘foreigner’ probably stood
little chance of a fair trial, being generally viewed with suspicion and even
with hostility. However, the ideal of justice remained in the procedures of the
court; it is clear from the court keeper’s manuals that a party could complain
if he showed that he would be prejudiced because of the jury’s bias against
him.”®

V The late Middle Ages — unrest and decline

Despite the ravages of the Black Death, the manorial courts continued their
sessions and the rolls reveal little of the drama and tragedy of ‘the great dy-
ing’, though deaths are frequently reported in the rolls when the court meets.
There was, however, an increase in villeins absconding from the manor,
whether because of plague or an ability to work on other manors for pay-
ment, or general social unrest. During the fourteenth century there were many
outbreaks of resentment among tenants, especially villein tenants, against
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the lord’s courts. In the abbey of Vale Royal in 1329 and 1336 the abbot was
faced with two minor peasants’ revolts which were typical of a wave of disturb-
ances on many manors, such as the struggles on the manor of Thornbury,
Essex in 1339.”° The manorial rolls reveal a new spirit of defiance and of
resistance to the power of the steward and his officers in a society ‘seething
with discontent’.’® Whether this resentment was a symptom of a desire for
personal freedom,®! of anti-government feeling or merely of discontent with
feudal burdens which were at their most onerous in the fourteenth century,
resistance to the manorial court, and to manorial services, was widespread. It
is not surprising that in the Peasants’ Revolt in 1381 manorial court rolls
were burned by the rebels as a sign of defiance.®?

The manorial court rolls of the fifteenth century, too, reveal increasing
examples of disorder and of the inability of stewards to control the proceed-
ings or enforce the court’s will. In the revolt of 1450, Jack Cade famously
proposed to kill all the lawyers — a sentiment which probably also encom-
passed the manorial stewards of his day. The rolls demonstrate incidences of
increased lawlessness — a phenomenon which may, perhaps, be linked with
the increase of violence associated with fifteenth-century life, though in many
manors court business seems to have continued as usual throughout the
upheavals broadly associated with the Wars of the Roses. There were in the
manorial courts, as in society generally, upheavals caused by disorder and
quarrels between magnates and others, and manorial justice was sometimes
a casualty of these power struggles. The manorial court was not only a forum
for the administration of justice and the regulation of manorial society, it was
also a powerful affirmation and symbol of the community of the manor and
an assertion of the property rights and influence of the lord. Thus, in the
Paston letters, the wife of John Paston describes her determination to hold a
manorial court to assert her family’s rights in the face of armed opposition
from her husband’s enemies.®?

VI Language and meaning

The late medieval court rolls provide little information about the parties
involved in proceedings other than their names, their occupations and the
matter which brought them before the court, but there are occasionally
vivid pictures of medieval manorial society. The manor is evidently a litigious
society, quarrelsome, fiercely protective of land, family and custom, hier-
archical, misogynistic and xenophobic. In the fourteenth and fifteenth cen-
turies there is a new resentment of the burdens of villeinage and perhaps a
new political will to express that resentment. As Mary Laven warns in her
chapter, the formal language reported should not too readily be taken at face
value® and the historian must be cautious in interpreting the meaning of
the language of court rolls. For example, the regular imposition of fines for
breaches of the assizes of bread and beer, despite its penal appearance, may
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well have been a form of licensing; brewing was an important local service
(mainly performed by women) and the repeated imposition of modest fines
on the same individuals suggests a tolerance of the activity rather than a
desire to outlaw it. Similarly merchet may have become more a marriage
licence fee than a penalty. The many cases of leyerwite may demonstrate a
lawless, brutal and misogynistic society — indeed some of the cases must have
involved rape in the true sense of violation — but sometimes the stories behind
the case may really tell of a couple defying the wishes of the lord or of their
families or of a passionate local consensual relationship. Again, the details
of trespass, especially assaults and batteries, may not be literal. As in common
law cases of trespass, we should be wary of deducing that the allegations of
damage are literally true.®® A look at one membrane of the fifteenth-century
Dunham Massey court rolls startles the reader with details of the fierce
attacks committed by several neighbours on one another. But are these true
or are they conventional allegations cloaking family rivalries or property
disputes?®®

Long after the lords of the manor and their more prosperous tenants had
turned to the common law courts to deal with their own litigation, the man-
orial courts continued to provide a cockpit for the settlement of local issues
and an expression of local community values. For centuries they were the
most important judicial and regulatory tribunals in the lives of the ordinary
people of England, and after their decline there was little cheap, access-
ible justice in civil claims until the advent of the county courts in 1846, or
perhaps even until the introduction of small claims procedure in the late twen-
tieth century.
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Judges and trials in the English
ecclesiastical courts

R. H. Helmholz

I Introduction

This chapter examines the nature of trials in the English ecclesiastical courts,
paying special attention to the role played by the judges. The sources upon
which it is based are: first, the formal rules of procedural law and the com-
mentaries upon them written by the canonists and other jurists of the Euro-
pean ius commune; and second, the act books and other ancillary material
from the courts themselves. In accepting the invitation to contribute to this
volume, it was my hope that these two sources would illuminate each other.
For the most part they do, although they leave some questions unanswered
and provide some answers that are ambiguous.

This chapter concentrates its attention on the period from the mid-fifteenth
century to the 1640s, when the ecclesiastical courts in England were abolished,
as it turned out temporarily. Throughout this period, the Church had a sys-
tem of public courts, dealing with particular areas of the law, most of which
were not dealt with by the courts of the common law. In England, the cus-
tomary jurisdictional divide gave to the Church the right to hear causes in-
volving marriage and divorce, defamation, testaments and probate, tithes and
other church dues, religious offences like witchcraft, heresy and blasphemy,
and also crimes of the flesh like fornication, adultery and pandering.! Laity
and the clergy alike were subject to this jurisdiction. No special jurisdiction
ratione personae covering the clergy existed in the English courts, even though
it was called for under the formal canon law,? and this meant that trials in the
courts would have been known to a significant percentage of the English
population.

II Court organisation

As in the Western Church generally, the English courts were organised by
diocese. Each had its own set of courts. The number in any one diocese
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depended primarily on the size and the resident population, as well as the
accidents of history. On the lower level, archdeacons and many other minor
dignitaries also exercised ex officio jurisdiction, the term used to designate
prosecutions for offences against the law of the church, and sometimes also
instance jurisdiction, the term used to refer to litigation between private par-
ties. However, the principal courts were those that every bishop held: a
consistory court presided over by his appointee.

Above all of them stood the provincial courts of Canterbury and York, to
which appeal lay from the diocesan tribunals. The system of judicial appeals
from lower to higher courts meant that, before the Reformation, cases could
be appealed from consistory courts, first to the provincial courts and then to
the papal court in Rome. Afterwards, the Court of Delegates was normally the
final court of appeal for England, although in fact it was a rare case that went
beyond the Court of Arches in London, the principal court of appeal for the
Province of Canterbury. In the Northern Province of York, where the number
of dioceses was fewer and population smaller, the archbishop’s court in York
performed the same appellate role.

The ubiquity and the variety of these courts throughout England ought to
be stressed in any study of ecclesiastical jurisdiction. Most English men and
women would have lived in proximity to one or another of these courts, and
litigation could thus be begun and conducted without making a lengthy trip
to London or Westminster. In this sense, they were closer in nature to the
secular local courts, discussed by Maureen Mulholland in her contribution to
this volume, than they were to the courts of Kings Bench and Common Pleas.
Litigants would not have had to wait long to appear before them. Most sessions
of the ecclesiastical courts were held regularly, roughly speaking every three
weeks throughout the year, and some more frequently still, except during the
months of August and September. Most of the bishops’ courts met in the
cathedral of the diocese, usually in a special place devoted to that purpose.
Sometimes, however, they met in one of the larger parish churches, probably
for reasons of convenience. For example, the consistory court of Ely often met
in Great St Mary’s in Cambridge, where a large number of lawyers were to be
found. A parochial venue was almost always true of most of the lower courts
held by archdeacons, rural deans and other ecclesiastical dignitaries. Quite a
few of the latter courts also perambulated on a regular schedule, seemingly in
order to reach different parts of the diocese.

The president of each court was a judge, now called the chancellor but
then known more often as the officialis principalis. He was served by the regis-
trar, the man who compiled and kept the court records, and often a deputy
registrar. There would always have been a staff of lawyers, called proctors, to
represent the parties in civil matters, and in the larger courts there would
have been several advocates, men who were expert in the law and who argued
points of law for the parties.> Less conspicuous in the records, but usually
present and undoubtedly prominent in the minds of critics, would have been
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a group of apparitors or summoners, the men who served the citations and
other legal process that compelled parties to appear in court. They had to be
present to prove that the absentees and the contumacious had in fact been
lawfully summoned.

This small group of men was all there was in the way of legal professionals.
There were thus fewer subordinate officials in England than would have been
present in similar ecclesiastical tribunals in many parts of the Continent.*
There was no separate group of notaries public, for example, although many
English proctors would have been created notaries and done some of the work
that was done elsewhere by a separate profession. There was no separate
sigillator to guarantee the authenticity of documents. There was no magister
testamentorum, no receptor emendarum. Most notably absent from English prac-
tice was the promotor, or procurator fiscalis, who prosecuted criminal matters
in many courts on the Continent.

The ecclesiastical courts in England differed among themselves in how large
a group of lawyers were authorised to practise at any one time. The numbers
of active proctors and advocates were obviously much greater in London or
York, for example, than in the court of, say, the archdeacon of Essex or even
the bishop of Rochester. Some of the lesser courts had only three or four pro-
ctors serving within them, and one must assume that the number reflected
the amount of litigation conducted. Moreover, no advocates at all were to be
found in most of these lesser courts. It was, in any event, always a limited
number of lawyers, and this was by choice. New proctors were admitted only
upon the death or retirement of others.

A few of the consistory courts also employed an ‘examiner general’ to carry
on the depositions of witnesses which provided the bedrock of proof in the spir-
itual forum.> Some courts would also have been able to call upon the bishop’s
‘sequestrator’ to enforce appropriate orders to take revenues of churches into
the bishop’s hands, although it seems unlikely that these men regularly at-
tended court sessions. Whatever the numbers, however, the organisational
structure did not differ markedly from court to court. The judge would have
been seated on a cathedra, raised above the level of the rest of the personnel
during court sessions. In front of him was the registrar, perhaps with his
deputy, and further forward there would have been some kind of barrier.
Behind it would have stood a relatively small number of proctors and their
clients.

Ecclesiastical trials
What were the trials held in the consistory courts like? It has been said that
the great difference between trials using the civilian procedure characteristic
of the ecclesiastical courts and trials in the English common law was that the
former were written, the latter oral. There is certainly truth in this character-
isation. Documents were the foundation of litigation before the ecclesiastical
courts. The libel, for example, was a document that laid out the elements of
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the plaintiff's case. The questions (articuli and interrogatoria) to be put to the
witnesses were, likewise, written out in advance. The testimony of witnesses
was taken out of court, reduced to writing by the examiner and submitted to
the judge for his own evaluation. A judge would not necessarily interrogate
or even see a witness in person. The sentence too was a formal written docu-
ment and, by the fifteenth century at the latest, each side had to produce its
own sentence for use by the judge. The judge subscribed the sentence that
accorded with his decision in the cause — this was the so-called Lecta et lata
subscription — and promulgated it by reading it aloud in a formal session
of the court. All these documents have survived in considerable numbers,
together with a number of other written documents such as constitutions of
proctors, sentences of excommunication, formal caveats and, of course, the
act books themselves. They are the basis for our knowledge of what happened
in litigation. This meant that court sessions can be described as meetings
designed to receive the documents, with the real work of the court taking
place outside the sessions of the courts themselves. This is the legitimate start-
ing point for understanding the nature of an ecclesiastical trial. It contrasts
markedly with the oral nature of the common law trials depicted, for example,
in Daniel Klerman’s and Anthony Musson’s contributions to this volume.

However true this generalisation is as an overall matter, it is also too broad.
It would be a mistake to take it for the full story. For one thing, it can give the
impression that trials were secret. On the contrary, the holding of an ecclesi-
astical court was a public event. It was not conducted behind closed doors
or simply by the exchange of papers between the parties and the judge. This
openness is one reason that ecclesiastical jurisdiction would have been fam-
iliar to many men and women in England, even those with no particular
interest in the canon law.

In at least five specific ways, the focus on the written documents used by
the courts can give a misleading impression of the reality. First, although
documents were the foundation of court procedure and were in fact handed
to the court officials, there was also a good deal of speech that accompanied
them. Some of it was purely formal in nature, used to introduce or to demand
the introduction of documents. The treatise known as Actor et Reus, com-
monly found in archives throughout England, recorded the various stages of
this colloquy and the dialogues found in it were used in practice. ‘My lord’, a
proctor would say, ‘I pray that a term should be assigned to me to propound a
libel in due form of law.” The judge: ‘We assign the next [term] to you for the
purpose of introducing your libel, and to the adverse party to receive it.” The
proctor: ‘My lord, I pray that your lordship will admonish [the defendant] to
appear in each and every session up until the end of the cause.”® So it went
through to the end of the session.

This court dialogue would have been said in Latin. For some reason the
English courts retained Latin for everyday usage in the courts after it had
been discarded in favour of the vernacular in most parts of the Continent. The
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language used was, however, more than simply the picturesque formalism it
now appears to have been. If a proctor failed to make a prayer or an objection
at the proper time and in the proper form, the law held that the right to do so
was waived. No doubt exceptions were made in practice, since there were
excuses available under the law for most formal errors, but the law on the
point must explain the widespread adherence to verbal formality that is so
conspicuous in the records.

Second, the predominance of writing did not characterise office causes —
the disciplinary cases brought against a man or woman for violation of the
Church’s laws. Typical examples would be prosecutions for adultery or failure
to attend one’s parish church. In them, the procedure was predominantly
oral, although sentences of excommunication (where necessary) were sup-
posed to be issued in writing as well. The oral nature of these trials was an
inevitable result of the canon law itself, because, as in the English common
law, defendants in criminal cases could not be represented by a lawyer at all,
except if a question of interpreting the law arose, in which case resort to
counsel was allowed. Again, as in the common law, recourse to lawyers sel-
dom happened in criminal practice. Documents were therefore rarely used in
ex officio matters. Most defendants could not have read them. The charge was
made aloud and in the vernacular, the oaths taken similarly and the assign-
ment of penance and negotiation about it all done orally. The records contain
a mixture of formulaic Latin and common English as a result. As with the
royal court plea rolls, the formal nature of the records conceals a considerable
amount of discussion about the determination of criminal cases.

Third, virtually any of the documents could be omitted in practice. The
ordo iuris was not a strait jacket. Summary procedure was authorised under
the medieval canon law, and it made a difference in practice.” It permitted
omission of all but the essential steps required to meet canonical standards of
due process. By the fifteenth century, for example, the libel was almost always
combined with the articles and positions into the same document. Arbitration
could be used, and in fact was often assigned by judges. Where a party had
introduced all his witnesses in one session, there was no need for the other
two provided in the law and they were often waived in practice. All these
abbreviated the trial process and dispensed with the need of some of the docu-
ments that would otherwise have been required for a trial.

Negotiation about how to proceed — since the consent of the parties might
be required — of course meant that the trials were less dependent upon docu-
ments and, indeed, more informal than they otherwise would have been. In
fact, the records show that many of the instance causes were disposed of
without much more than oral statements by each party.® Many of the causes
brought for ‘breach of faith’, for example, by which the church enforced con-
tracts entered into together with a sworn promise to pay, were dealt with very
briefly and apparently on the basis of oral statements of claim and oral
responses by the parties or their proctors.’
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Fourth, it appears that when a case called for argument about the law, this
too might be done orally as well as by documentary submission. In an account
of a London case from the sixteenth century, for example, the advocates for
the two parties are recorded as speaking one after another, quite shortly and
in answer to the point just made by the other advocate.'® Citations to learned
authorities from the ius commune were given and discussed by the advocates
in making their argument. In other words, there was a back and forth dia-
logue that must have been oral, because it was too brief and spontaneous to
have been part of a considered written form. The participation by advocates
was thus more like a Year Book discussion in the common law (although
without equivalent participation by the judges) than it was a written docu-
ment to be submitted for consideration by the court.

Finally, despite the formality of the records and what can be called the
initial pleading, there was a fair amount of other comment in the consistory
courts and some just plain chatter. A fifteenth-century York case mentioned
by the way that, ‘The said official and the proctors were speaking sometimes
in Latin, sometimes in English.’'! The records regularly describe the presence
of people in the courts ‘in a copious multitude’. Although the phrase is formu-
laic, it corresponds with other evidence about the people who were present in
the courts. Occasionally, the records speak of outbursts from the litigants,
perhaps naturally enough when a decision went against them. Appeals could
be taken viva voce under the law, and they were, in fact, so taken. Moreover,
satires written against the ecclesiastical courts, from the fourteenth century
to the seventeenth, depicted them as less than sedate. Proctors shouted, one
asserted, ‘not so much in order to be heard by the judge, as to keep up the
noise’.'* No doubt there was some exaggeration in the description, but it would
not have been effective as satire if there were no truth whatsoever to it."> We
must not imagine the typical meeting of a consistory court as a noiseless affair
in which only formal documents and language were used, despite the famous
depiction of Doctors’ Commons by Charles Dickens.'*

Role of the judge in the trials
My second subject is the role of the judges in litigation. Here, the normal
starting point has been and remains a contrast between the judges of the
common law courts and those within the civilian traditions. Although they
were impressive to see and their intervention with juries could be decisive,
common law judges came to trials ignorant of the nature of the cases. They
were referees, if you like, between the two opposing counsel in civil cases,
between a defendant and the victim or other prosecuting party in criminal
cases. Juries decided who won or lost. By contrast, under the ius commune the
role of a judge was far from that of a referee or spectator. The procedure was
under his control and he was expected to take an active role in the investiga-
tion of facts and in moving trials ahead.'® Issuance of the definitive sentence
in any event lay with him, not with a jury, and he had the duty to make
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certain it was correct. There is also a good deal of truth in this widely accepted
characterisation. The ultimate responsibility of decision rested upon the civil-
ian judges who were required to review and evaluate the evidence presented
by witnesses produced by the parties.

The records show that they fulfilled this responsibility in fact. Although
each side submitted draft sentences, as noted above, it was up to the judges
to decide between them. It is particularly noteworthy that alterations were
often made to them in the course of bringing a trial to its close. Perhaps there
were negotiations over the extent of liability and the wording of the sentence.
However, the authoritative role of the judges appears on the sentences them-
selves — mostly in deletions from the wording and substitutions made above
the line. This evidence demonstrates that the judges were not bound by a
‘take one or the other’ kind of system as one might suspect from the way in
which sentences were submitted by the parties. The judges merely put the
financial burden of having the sentences written out onto someone else.

As was true for the documentary nature of procedure, the ‘model’ of judi-
cial activism and professional expertise taken from manuals of Continental
procedure is too simple. Perhaps there is even something slightly misleading
about it as a description of what went on in the English ecclesiastical courts.
There were points at which the role of judges in the ecclesiastical courts can
be more accurately likened to that of judges in a common law court. I know of
no contemporary who made the comparison, though some observers did make
a record of what the ecclesiastical court judges did in performing their role
at trial.

First, the ‘activist model’ overestimates, by a large margin, the investigat-
ive resources at the disposal of the judges in the English spiritual courts. In
truth, they had almost none. As noted above, the promotor, the agent employed
by judges to investigate criminal matters and to conduct prosecutions in the
name of the courts in many parts of the Continent, did not exist in the English
ecclesiastical tribunals.'® If an English judge wished to promote ex officio pro-
ceedings — and this did occasionally happen — he had to choose from among
the existing proctors attached to his court to have the task done.'” The sum-
moners were also under his jurisdiction, but they had no legal training. Their
formal responsibilities were limited to citing parties and (probably) reporting
the public fame against individuals they had accumulated in carrying out
that task. They would probably not have been thought suitable and the records
have produced no examples where they were chosen to act as prosecutors.
And, apart from the proctors, there was simply no one else.

From this paucity in personnel came a reliance on laymen, typically in the
procedure of presentment by the churchwardens and ‘questmen’ of each par-
ish. Laymen were chosen for a yearly term and, by the fifteenth century at
the latest, churchwardens were required to answer a series of articles about
what was amiss in the parish. Had the church fabric been neglected? Were
the church services being performed? Were there notorious evil livers in the
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parish? And so forth. It was on the basis of answers provided by these laymen
that most prosecutions were begun. This was, of course, inquisitorial pro-
cedure in a sense. It was conducted in the name of the court, not that of
private accusers. The quest